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ANNOUNCEMENT. 


We take considerable pleasure in congrat- 
ulating the profession on the following edi- 
torial comment on the celebrated case of Had- 
dock v. Haddock, recently decided by the 
Supreme Court of the United States, which 
was prepared at our solicitation by the Hon. 
Moses N. Sale, one of the most learned of the 
judges now sitting on the circuit bench of the 
city of St. Louis and who is especially con- 
versant with the rules and principles of law 
involved in the subject matter of that- deci- 
sion. 

THE HADDOCK CASE—DECREES FOR DIVORCE 
ON SUBSTITUTED SERVICE NOT PROTECTED 
BY FULL FAITH AND CREDIT CLAUSE OF 
CONSTITUTION. 


The decision of the Supreme Court of the 
United States, rendered April 16th, 1906, in 
the case of Haddock v. Haddock, is not near- 
ly so revolutionary in its effect as one would 
naturally conclude from the published ac- 
counts of the decision. The gist of the de- 
cision is contained in the following extract 
from the opinion of Justice White, who de- 
livered the majority opinion of the court: 
‘‘Where a personal judgment has been rend- 
ered in the courts of the state against a non- 
resident merely upon constructive service, 
and, therefore, without acquiring jurisdiction 
over the person of the defendant, such judg- 
ment may not be enforced in another state in 
virtue of the full faith and credit clause of 
the federal constitution. This general rule is, 
moreover, limited by the inherent power 
which all governments must possess over the 
marriage relation, its formation and dissolu- 
tion as regards their own citizens. From 
this exception it results that where a court of 
one state, comformably to the laws of such 
state, has acted concerning the dissolution of 
the marriage tie; as a citizen of that state, 
such action is binding on that state as tosuch 
citizen, and the validity of the judgment may 
not therein (7. e., in the state in which the 
judgment is rendered), be questioned on the 





ground that the action of the state in dealing 
with its own citizens concerning marital rela- 
tions was repugnant to the due process clause 
of the constitution ; and as a corollary of the 
recognized power of a government thus to 
deal with its own citizens by a decree which 
would be operative within its own borders, 
irrespective of any extra-territorial efficacy, 
it follows that the right of another sovereign- 
ty exists, under principles of comity, to give 
to a decree so rendered such efficacy as to 
that government may seem to be justified by 
its conceptions of duty and public policy.’’ 
In concluding the opinion, the court uses the 
following language: ‘*Without questioning 
the power of the State of Connecticut to en- 
force within its own borders the decree of 
divorce which is here in issue, and without 
intimating a doubt as to the power of the 
State of New York to give to a decree of that 
character, rendered in Connecticut, within 
the borders of the State of New York, and as 
to its own citizens, such efficacy as it may be 
entitled to in view of the public policy of that 
state, we hold that the decree of the court of 
Connecticut, rendered under the circum- 
stances stated, was not entitled to obligatory 
enforcement in the State of New York by vir- 
tue of the full faith and credit clause of the 
constitution.’’ 


In order to fully understand the force ard 
extent of the court's opinion, the facts will be 
briefly stated. Mrs. Haddock was a resident 
of the State of New York, and sued her hus- 
band in that state in 1899, and obtained per- 
sonal service upon him. The petition charged 
that the parties had been married in New 
York in 1868, where they both resided, and 
where the wife continued to reside, and it 
was alleged that the husband, immediately 
following the marriage, abandoned the wife, 
and thereafter failed to support her. A de- 
cree of separation from bed and board, and 
for alimony was granted to the wife by the 
lower court in the State of New Y«rk, and 
sustained by the Supreme Court of the State 
of New York. ‘The answer filed by the hus- 
band in the case alleged that the husband in 
1881, some eleven years prior to the date of 
the wife’s suit in New York, had obtained in 
the court of the State of Connecticut, a de- 
cree of total divorcee. On the trial of the 
New York case for partial divorce and ali- 
mony, the referee who tried the case sustained 
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an objection to the introduction «f the judg- 
ment-roll in the suit for divorce in Connecti- 
cut, on the ground that the Connecticut 
court had not obtained jurisdiction over the 
person of the wife, as the notice of the pend- 
ency of the suit was by publication, and she 
had not appeared personally in the action; 
and, second, because the ground upon which 
the divorce was granted, viz., desertion by 
the wife, was false. These objections were 
sustained, and, as stated above, on appeal to 
the highest court of the state, the judgment 
was aflirmed, and a decree entered in favor 
of the wife for a partial divorce and alimony 
in the sum of $780 per annum from the date 
of the judgment. 


The federal question thus raised was, 
**Did the court below violate the constitution 
of the United States by refusing to give to 
the decree of divorce, rendered in the State 
of Connecticut, the faith and credit to which 
it was entitled ?’’ In discussing this question 
the court says: ‘‘It is no longer open to 
question that where a husband and wife are 
domiciled in the state, there exists a jurisdic- 
tion in such state, for good cause, to enter a 
decree of divorce, which will be entitled to 
enforcement in another state by virtue of the 
full faith and credit clause. It has, more- 
over, been decided that where a hona fide 
domicile has been acquired in the state by 
the parties to a marriage, and a suit is 
brought by the domiciled party in such state, 
for a divorce, the courts [of that state, 
if they acquire personal jurisdiction also of 
the other party, have authority to entera 
decree of divorce, entitled to be enforced in 
every state by the full faith and credit clause.’”’ 

It seems also to have been determined in 
the Haddock case that a divorce obtained 
even on an order of publication may, under 
certain circumstances, be entitled to enforce- 
ment in every other state of the union by vir- 
tue of the full faith and credit clause of the 
constitution. ‘*Where the domicile of matri- 
mony,’’ says the supreme court, ‘‘was in a 
particular state, and the husband abandons 
his wife and goes into another state in order 
to avoid his marital obligations, such other 
state to which the husband has wrongfully 
fled does not, in the nature of things, become 
a new domicile of matrimony, and, therefore, 
is not to be treated as the actual or construct- 
ive domicile of the wife; hence, the place 





where the wife was domiciled when so aban- 
doned constitutes her legal domicile until 
a new, actual domicile by heris elsewhere 
acquired. ‘The general rule is that a volun- 
tary separation will not give to the wife a 
different domicile in law from that of her hus- 
band, but if a husband abandons their domi- 
cile, and abandons his wife, to get rid of all 
those conjugal obligations which the marriage 
relation imposes upon him, neither giving to 
her the necessaries nor tlhe comforts suitable 
to their condition and his calling, and relin- 
quishes altogether his marital control and 
protection, he yields up that power and au- 
thority over her which alone makes his domi- 
cile hers. So, also, it is settled that where 
the domicile of a husband is in a particular 
state, and that state is also the domicile of 
matrimony, the courts of such state having 
jurisdiction over tne husband may, in virtue 
of the duty of the wife to be at the matri- 
monial domicile, disregard an unjustifiable ab- 
sence therefrom and treat the wife as having 
her domicile in the state of the matrimonial 
domicile, for the purpose of a dissolution of 
the marriage, and as a result have power to 
render a judgment dissolving the marriage, 
which will be binding upon both parties and 
will be entitled to recognition in all other 
states by virtue of the full faith and credit 
clause.”’ 


It is plain to be seen from the forego- 
ing. that if either husband or wife brings 
suit for divorce in the state where either may 
be domiciled, and where the cause for divorce 
accrued, if that domicile likewise be the domi- 
cile of matrimony, that, under such circum- 
stanves, a decree of divorce in favor of one 
against the other would be enforced, not as a 
matter of comity but as a matter of right, in 
every statein the union. It is so held by the 
supreme court in the case of Atherton v. 
Atherton, 181 U. S. 155, and the case is cited 
with approval by the court in its recent opin- 
ion in the Haddock case. So that, after all, 
nothing more was decided in the Haddock 
ease than this: that a decree of divorce ob- 
tained in a state to which the husband or wife 
resorts, and which state was not the state of 
the matrimonial domicile of the husband and 
wife, and while domiciled in such other state 
procures a decree of divorce upon an order 
of publication, or upon any substituted ser- 
vice, such decree, while valid and binding 
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within the limits of the state in which the de- 
cree is granted, has no extra-territorial or 
extra-state force unless other states elect to 
acknowledge its force as a matter of comi y 
or state courtesy. 

In the Haddock case it is seen that the 
New York courts refused to recognize the 
Connecticut decree of divorce; and that was 
to have been expected by reason of the fact 
that the policy of the state of New York is 
strongly set against divorces. That state 
recognizes only one ground of divorce. It is 
easy to forecast what would be the decision of 
the courts of South Carolina upon the same 
question,—the policy of South Carolina be- 
ing identical with tnat of the state of New 
York. The laws of Missouri, as well as many 
other states, are much more liberalon the 
subject of ‘‘divorece,’’ and one could easily 
forecast, if it were necessary to make a fore- 
east, as to what would be the decision of the 
courts of those states upon the question of 
the public policy of recognizing the validity of 
decrees of divorce granted in other states 
upon orders of publication. 

So that, after all the great fuss that has 
been made about the decision in the Haddock 
ease, the several states are just where they 
were before that decision. No judge can re- 
fuse to grant a decree of divorve on an order 
of publication, nor can he refuse to proceed 
with the hearing of a divorce case, because of 
want of personal service, and if any court or 
judge should refuse to proceed with the hear- 
ing, in such a case he would very quickly be 
compelled by a proper writ, issued from an 
appellate court, to proceed to judgment in 
the matter. 


The opinion of the majority in the Haddock 
case will not be accepted by the profession as 
a finality. It is safe to predict that not many 
years will elapse before the same question 
will again be argued before the Supreme Court 
of the United Sta es in an effort to convince 
the court ofits error. I say this, because the 
reasoning of the court is far from convincing 
one of the correctness of the conclusion reached 
by the court. The opinions of Mr. Justice 
Brown and Mr. Jus'ice Holmes, dissenting, 
seem to metobe much more satisfactory and 
convincing than the opinion of the majority. 
Mr. Justice White concedes the validity of the 
decree in the principal case within the terri- 
torial limits of Connecticut, and it is difficult 





to see how, under the constitutional provi- 
sion that same decree could have any less 
force or effect in any other state of the union. 
Doubtless the great majority of the profes- 
sion will agree with the statement of Mr. Jus- 
tice Holmes in his dissenting opinion, when 
hesays: ‘‘I am unable t»> reconcile with the 
requirements of the Constitution, Art. IV., 
See. 1, the notion of a judgment being valid 
and binding in the state where it is rendered, 
and yet depending for recognition to the same 
extent in other states of the union upon the 
comity of those states.”’ 

Aside from the disastrous effect upon inno- 
cent persons, it is to be regretted that a ma- 
jority of the supreme court adopted the view 
that it has, for the decision seems to make an 
opening for attacks upon judgments in other 
civil cases, as being outside of the protection 
of the full faith and ere dit clause of the con- 
stitution. I feel safe in saying that the great 
majority of the profession will agree with Mr. 
Justice Brown in his statement that, ‘‘the ac- 
tion of the court in this case is a step back- 
wards in American jurisprudence, and has 
virte-=<y returned to the old doctrine of com- 
ity, which it was the very object of the full 
faith and credit clause of the constitution to 
supersede.”’ M.N. Sate. 








NOTES OF IMPORTANT YIECISIONS. 


LIBEL—PUBLICATION OF IMPARTIAL REPORTS 
OF PRELIMINARY JUDICIAL PROCEEDINGS NOT 
PRIVILEGED.—Very few newspaper publications 
realize what great risks they take in publishing 
in advance of the trial, the preliminary affidavits, 
pleadings, motions and depositions filed in some 
pending judicial proceeding. The very recent 
case of Todd v. Every Evening Printing Co. 
(Dela.), 62 Atl. Rep. 1089, very forcibly illus- 
trates the rule of law applicable thereto, wherein 
it was held that a preliminary affidavit, filed for 
the purpose of procuring a writ of capias ad re- 
spondendum, is not such a judicial procceding 
that the publication of a fairand impartial report 
thereof is privileged within the law relating to 
libel. In this case the plaintiff was defendant in 
a certain case in which an affidavit of attachment 
had been filed against him with the u-ual aver- 
ments that the defendant (plaintiff in this case) 
was indebted to the plaintiff in a certain sum.and 
had conveyed or was about to convey awnay all 
his property, with intent to hinier, delay and de- 
fraud his creditors. The defendant newspaper 
published this affidavit without any odious or 


unfair comment. ‘The defendant in the attach- 
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ment suit sued the defendant newspaper for pub- 
lishing the said affidavit, and the latter on its 
hearing demurred, the court in its decision in the 
principal case overruling the demurrer. 

It seems that the law is quite well settled that a 
fiir and accurate report, unaccompanied by de- 
famatory comments, of a judicial proceeding had 
in open court, where the parties to the action 
have an opportunity to be heard, is privileged. 
But it is equally clear, from the authorities, that 
the publication of aftidavits, depositions, plead- 
ings, or other ex parte or preliminary proceed- 
ings, in advance of trial, are not privileged. It 
has been held, for instance, that a newspaper is 
liable for the publication in the advance of trial 
of a deposition filed in a pending proceeding, 
which deposition was alleged to contain libelous 
statements. Rex v. Fisher, 2 Camp. 563; Rex v. 
Lee, 5 Esp. 123. In the first case cited the court, 
speaking through Lord Ellenborough, said: 
‘Trials at law, fairly reported, although they 
may occasionally prove injurious to individuals, 
have been held to be privileged. Let them con- 
tinue so privileged. The benefit they produce is 
great and permanent, and the evil that arises 
from them is rare and incidental. But these pre- 
liminary examinations have no such privilege. 
Their only tendency is to prejudge those whom 
the law still presumes to be innocent, and to 
poison the sources of justice.” 

The American cases are equally as convincing. 
In Cincinnati Gazette Co. v. Timberlake, 10 Ohio 
St. 549, 78 Am. Dec. 285, the court held that the 
publication of an affidavit against a party in a 
criminal proceeding charging false pretenses, was 
not privileged: ‘The vase of Cowley v. Pulsifer, 
137 Mass. 392, 50 Am. Rep. 318. was for a libel 
printed in the Boston Herald. ‘The alleged libel 
was a report of the contents of a petition for the 
removal of the plaintiff, an attorney at law, from 
the bar. The Supreme Court of Massachusetts, ina 


very interesting and learned opinion by Justice ; 


Holimes, held that the publication was not privil- 
ileged. ‘The case of Parker v. Free Presa Co., 72 
Mich.560, 40 N. W. Rep. 731, 1 L. R. A. 599, 16 Am. 
St. Rep. 544, was for publishing a libel against 
the plaintiff to the effect that he had been the 
day before arrested and brought before one of 
the justices in Detroit on a charge of bastardy. 
He was released on his personal recognizanve to 
appear 60 days thereafter for his preliminary ex- 
amination. In the supreme court, Campbell, J., 
said: ‘There is no rule of law which authorizes 
any but the parties interested to handle the fil s 
or publish the contents of their macters in litiga- 
tion. ‘The parties, and none but the parties, 
control them. One of the reasons why parties 
are privileged from suit for accusations made in 
their pleadings is that the pleadings are ad- 
dressed to courts where the facts can be clearly 
tried, and to no other readers. If pleadings and 
other documents can be published to the world 


by any one who gets access tv them, no more ef- 


fectual way of doing malicious mischief with im- 





punity could be devised than filing papers con- 
taining false and scurrilous charges, and getting 
those printed as news. The public have no right 
to any information on private suits till they come 
up for public hearing or action in open court; 
and, when any publication is made involving 
such matters, they possess no privilege, and the 
publication must rest on either nonlibelous 
character or truth to defend it.” 





FRAUD AND DECEIT—SPECULATIVE CONSIDER- 
ATIONS IN MEASURING DAMAGES.—Trial courts 
are inclined to give a litigant led into some at- 
tractive trap by the deceit of an ingenious de- 
fendant, the full value of his expectations in 
the investment in which he entered as a meas- 
ure of damages against the defrauding defendant. 
That this is error has been held in several recent 
cases, not the least important among which is the 
recent case of Pittsburg Life and Trust Co. v. 
Northern Central Life Insurance Co., 140°¥ed. 
Rep. 888, in which the United States circuit 
court for the western district of Pennsylvania 
holds that in an action for deceit in making false 
representations with respect to property sold, the 
amount recoverable, if the deceit is proved. is not 
the difference between the price paid and the 
value of the property if it had been as represent- 
ed, but the actual loss of plaintiff. which is meas- 
ured by the difference between the actual value 
and the price he was induced to pay; and where 
the sale was a single transaction, although differ- 
ent kinds of property were embraced therein, 
there can be no recovery, unless it isshown that 
the property obtained as a whole is worth less 
than was paid for it. ‘The leading cases on this 
subject are Smith v. Bolles, 132 U.S. 125 and 
Sigafus v. Porter, 179 U. 8. 116. In Smith v. 
Bolles, 132 U. S$. 125, 10 Sup. Ct. Rep. 39, 33 L. Ed. 
279, which was an action for deceit in the sale of 
certain mining shares, the jury were instructed 
that the measure of damages was the difference 
between the contract price and the value of the 
stock, if it had been what it was represented to 
be. In holding this to be error. it was said by 
Fuller, C. J.: ‘‘What the plaintiff might have 
gained is not the question, but what he lost by 
being deceived into the purchase. ‘The suit was 
not brought for breach of contract. The gist of 
the action was that the plaintiff was fraudulently 
induced by the defendant to purchase stock upon 
the faith of certain false and fraudulent represen- 
tations. * * * If the jury believe from the 
evidence tbat the defendant was guilty of the 
fraudulent and false representations alleged, and 
that the purchase of stock had been made in re- 
liance thereon then the defendant was liable to 
respond in such damages as naturally and ap- 
proximately resulted from the fraud. He was 
bound to make good the loss sustained, such as 
the moneys plaintiff had paid out and interest, 
and any other outlay legitimately attributable to 
defendant's fraudulent conduct; but this liability 
did not include the expected fruits of an unreal- 





wii 


ewww we we me a ee ee 


S2eaeeo eure 








XUM 


Vol. 62 


CENTRAL LAW JOURNAL. 


337 








ized speculation. The reasonable market value, 
if the property had been as represented, afforded 
therefore, no proper element of recovery.”’ Siga- 
fus v. Porter, 179 U.S. 116, 21 Sup. Ct. Rep. 34. 45 
L. Ed. 113, was also an action for deceit in the sale 
of a gold mine. It was claimed that if the prop- 
erty had been as represented, it would have been 
worth $1,000,000, whereas, as it was, it was prac- 
tically worthless. And the jury were again in- 
structed that this was the measure jof damages. 
But this was reversed. **There are judged cases,”’ 
says Mr. Jusiice Harlan, ‘tholding to the broad 
doctrine that in an action for deceit, based upon 
the fraudulent representations of a defendant as 
to the property sold by him, the plaintiff is en- 
titled to recover, by way of damages, not simply 
the difference between its real, actual, value at 
the time of purchase, and the amount paid for it 
by the seller, but the difference, however great, 
between such actual value and the value (in ex- 
cess of what was paid), at which the property 
could have been fairly valued if the seller’s 
representations concerning it had been true. So, 
in the present case (taking it to be as set out in 
the plaintiff’s pleadings), although che defendant 
agreed to take, and the plaintiff agreed to pay, 
$400,000 for the property in question, the latter— 
according to some cases, interpreting literally 
the words used in them—could retain the prop- 
erty and recover by way of damages the differ- 
ence between its real value at the date of pur- 
chase and the sum of $1,000,000, which the 
plaintiff alleged it would have been worth at that 
time if the representations of the defendant con- 
cerning it had been true. We held in Smith v. 
Bolles that such was not the proper measure of 
damages, that case being like this, in that the 
plaintiff songht damages covering alleged losses 
of a speculative character. We adhere to the 
doctrine of Smith vy. Bolles.”’ The rule laid down 
by Sanborn, J., in Rockefeller v. Merritt, 40 
U. S. App. 666, 76 Fed. Rep. 909, 22°C. C. A. 
608, was alsO quoted with approval where he 
says: ‘The true measure of the damages suffered 
by one who is fraudulently induced to make a 
contract of sale, purchase, or exchange of prop- 
erty, is the difference between the actual value 
of that which is parted with, and the actual val- 
ue of that which he receives under the contract. 
It is the loss, which he has sustained, and not the 
profits which he might have made by the trans- 
action. It excludes all speculation, and it is 
limited to compensation.’’ So in High v. Berret, 
148 Pa. 261, 23 Atl. Rep. 104, the plaintiff having 
been induced to purchase 50 shares of stock of 
the par value of $100, in a mining company, or- 
ganized to buy out another, brought an action of 
deceit, on the ground that false and fraudulent 
representations had been made as to the success 
of the old company, and the amount of ore in the 
mine; and he was allowed to testify at the trial 
that, if the representations had been true, the 
stock would have been worth $150 ashare. In 
criticising this it is said by Williams, J.: ‘His 





(plaintiff's) damages should equal the loss which 
the deceit, which the jury bave found was prac- 
ticed upun him, inflicted. The loss, in the trans- 
action before us, is the difference between the 
real value of the stock at the time of the sale, 
and the fictitious value at which the buyer was 
induced to purchase. * * * His actual loss 
does not include the extravagant dreams which 
proved illusory, but the money he has parted 
with, without receiving an equivalent therefor.” 

‘“*There may be cases which are not in harmony 
with the dectrine,”’ says the court inthe princ:pal 
case, ‘“‘notably Walker v. Walbridge, 136 Fed. 
Rep. 19, 68 C. C. A. 569, decided by the circuit 
court of appeals of the fifth circuit (Shelby, J., 
dissenting), where the attempt is made to dis- 
tinguish Smith v. Bolles and Sigafus v. Porter, 
as simply excluding speculative values. But 
tbat falls far short of appreciating what is there 
decided. which is nothing more nor less than 
that a person is not cheated, when that which he 
gets is worth all that he pays for it; which is also 
common sense. He may anticipate more, and be 
falsely led to expect it, on the strength of which 
he may be entitled to be relieved from the bar- 
gain. But if he holds onto it, he cannot claim 
damages for the deceit, if he has suffered no loss, 
which is the case, where, although not getting 
all that he had the right to expect, he gets after 
all the worth of his money.” 





OIL AND GAS—OIL DISCOVERED AND SEVERED 
1s A CHATTEL.—In view of the great amount of 
business now being done relative to lands pro- 
ducing oil and gas, the recent case of Kelly v. 
Keys, 62 Atl. Rep. 911, decided by the Supreme 
Court of Pennsylvania, will be of interest. It 
seems from the facts as stated, that the defend- 
ant Keys, being the owner of a certain tract of 
land in Washington county, by instrument in 
writing, duly executed and acknowledged, grant- 
ed to Kelly, the plaintiff, the exclusive right to 
mine and produce therefrom petroleum and 
natural gas, with possession of so much of the 
land as might be necessary for such purposes, for 
a term of two years, subject to certain conditions 
and stipulations which do not here call for recital. 
Kelly never exercised any rights under the grant, 
and never entered into possession of any part of 
the premises. Subsequently Keys. claiming that 
by reason of a default Kelly had forfeited his 
rights under the grant, conveyed a like right in 
the premises toC. D. Greenlee and the Southern 
Oil Company, the other defendants, who pro- 
ceeded to explore the property and succeeded in 
producing oil therefrom in paying quantity. 
Kelly, averring compliance on his part with all 
the conditions and stipulations of the grant under 
which he claimed, and denying a forfeiture, 
brought this action of ejectment againt the de- 
fendants to compel surrender of possession to 
himself. The action resulted in a verdict for the 
plaintiff, subject to the decision of the court on a 
question reserved, viz., whether ejectment in such 
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case would lie. Upon consideration, judgment | had actually been discovered and was being pro- 


was rendered upon the reserved point in favor of 
the plaintiff. The Supreme Court of Pennsyl- 
vania in reversing this judgment said: ‘Once it 
was determined that the subject of such a grant 
was an incorporeal hereditament, and not an es- 
tate in the land or oil, it jiogically and necessarily 
resulted that it would not support an action in 
ejectment, And this view has been steadily ad- 
hered to. In no case has ejectment been sustained 
under such a grant, except where possession bad 
acquired by the grantee and he had 
wrongfully disseised. In the _ pres- 
ent case disseixin was not. and could not 
be. asserted. Nor could it be contended 
that the instrument under which Kelly 
claimed, though spoken of as a lease, and so de- 
nowinated in the instrument itself, isin point of 
fact and law, a jease,’notwithstanding it allows 
pussession of so much of the surface of the 
premises as may be necessary to conduct mining 
operations. This much will be implied without 
express stipulation; and the stipulation, being 
expressed, in no way distinguishes this from the 
case where such an instrument is held to be 
merely a grant or license. The court below puts 
no other construction on this, so long as 1t con- 
cerned no one but grantor or grantee; but be- 
cause the defendants, holding undera subsequent 
lease, being in possession, had produced and 
were producing oil in paying quantity, he 
reached the conclusion that what had been the 
grant of anincorporeal hereditament. row that the 
oil had been found and was being produced, was 
an estate in the land, since oil was a mineral, aud 
therefore part of the land, and that, Kelly being 
entitled to be put in possession of so much of the 
estate, ejectment could be brought for such pur- 
pose. ‘This line of argument overlooks the very 
consideration on which the authorities cited rest. 
In no case is it held that the grant of an exclusive 
right to mine for and produce oil, though it be a 
mineral, is a sale of the oil that may afterward 
be discovered. When undersuch a grant oil has 
been discovered, it is the grantee’s right to pro- 
duce it and sever it from the soil. So much as is 
thus severed belongs to the parties entitled under 
the terms of the grant, not as any part of the real 
estate, however, but as a chattel, and only so 
much as is produced and severed passes under 
the grant. Astooil not produced there is no 
change of property. It is expressly so ruled in 
Funk v. Haldeman, 53 Pa. 229; and the same rul- 
ing was repeated and emphasized in the case next 
following on the same subject. Dark v. Johnston, 
55 Pa. 164, 93 Am. Dec. 732. ‘Fhese were the first 
eases in which grants of rights to explore for oil 
were corsidered and passed upon by this court. 
The rulings therein have been steadily and con- 
sistently followed. In this connection it is only 
necessary to refer to the case of Union Petroleum 
Company v.Bliven Petroleum Co.,72 Pa. 173,where 
the grant was the same as in the present case, 


with the additional fact, that there, as here, oil 


been 
been 





duced, and Barnhart v. Lockwood, 152 Pa. 82, 25 
Atl. Rep. 237. The reason for the rule thus es- 
tablished, is to be found in the peculiar character 
of mineraloil. This is very clearly indicated in 
the earlier cases, where the distinction is drawn 
between minerals which are fugacions in their 
nature, such as water, gas, and oil, and those 
which have a fixed sitvs and are necessarily part 
of the Jand; and this distinction has been allowed 
with controlling significance whenever oil in situ 
has been tbe subject of the dispute. Bo'h rule 
and reason are against the theory that preva'led 
witb the court below, to the effect that, the 
mineral once discovered, ali that was in situ be- 
came in law part of the real estate.” 


CAN THE UNAUTHORIZED ACT OF AN 
AGENT BE RATIFIED BY THE PRIN- 


CIPAL AFTER THE THIRD PARTY 
HAS RECEDED FROM THE CON- 
TRACT? 


‘That a principal may ratify the act of his 
agent in excess of the authority granted and 
thereby make the contract binding upon him- 
self, is generally recognized. In order that 
such ratificaton shall be Sinding, the act 
must have been done in the name of the 
principal and not in the name of the 
agent,! the principal being in existence at 
that time and competent to contract in his 
own behalf.? The principal, in undertaking 
to ratify, must have knowledge of all the ma- 
terial facts involved in the transaction to be 
ratified, in order to be bound, unless he 
choose to make a deliberate ratification upon 
such facts as are within his knowledge, with- 
out making further inquiry.* To be a valid 
and binding ratification, it should be én toto, 
and not in part only, and should not dis- 
turb vested rights of third parties.® Such 
ratification of the agent’s act relates back to 
the time when the act was performed, and 
binds the principal the same as if authority 
had been given in advance. ® 

1 Crowder y. Read, 80 Ind. 1. 

2 Watson v. Swann, 31 L. J. (C. P.) 210,11 C. B. 
(N. S.) 756; Trueblood v. Trueblood, 8 Ind. 195; Arm- 
itage v. Widoe, 36 Mich. 124. 

3 Liska v. Lodge, 112 Mich. 635. 

4 Eberts v. Selover, 44 Mich. 519; Billings v. Mason, 
80 Me. 496; Gaines v. Miller, 111 U. S. 398. 

6 Johnson v. Johnson, 31 Fed. Rep. 703; Kempner 
v. Rosenthal, 81 Tex. 12; McCracken vy. San Francisco, 


16 Cal. 591, 624. 
6 Bronson v. Chappel,12 Wall. 681; United States 
Express Co. vy. Rawson, 106 Ind. 215, 217. 
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An interesting question arises, however, 
when the third party, learning the true 
status, attempts to recede or withdraw 
draw from the contract he has entered into 
before the principal has ratified the unauthor- 
ized act. - Can the principal, notwithstand- 
ing this rescission, afterward ratify the 
agent’s act, and hold the third party liable? 
In this connection it has been suggested that 
a distinction should be made between an act 
done by a duly appointed agent in excess of 
his authority, and one of astranger or volun- 
teer done in behalf of an alleged principal. 
It would seem that this distinction amounts 
but to this: When a principal has been fully 
informed of the act of his duly authorized 
agent in excess of the authority granted, 
actual and apparent, it is his duty withina 
reasonable time, either to affirm or disaflirm, 
and if he fail to do so, aftirmance may be in- 
ferred from his silence.’ Where a mere 
stranger acts in the name of an alleged prin- 
cipal, it is not necessary for the party in 
whose behalf the act is done to repudiate 
promptly such act, for he is required to take 
no notice thereof and can be bound 
only by an express and affirmative answer. 
To return to the question, can the princi- 
pal ratify the unauthorized act, notwithstand- 
ing the prior rescission therefrom by the third 
party, three distinct doctrines have been ad- 
vanced by different courts in answer. The 
English rule’ is that the principal may rat- 
ify notwithstanding the prior withdrawal of 
the third party and that the resulting con- 
tract is binding upon both parties. The view 


announced by the Pennsylvania court? is that - 


a ratification made before a withdrawal by 
the third party renders the contract binding 
on both parties, but that it is too late for the 
principal to ratify after the third party has 
signified his intention not to be bound by the 
unauthorized act.. The court of Wisconsin!® 
has decided that there can be no ratification 
in any event without the assent of the third 
party, that is, even where the principal has 
ratified the act of the agent before any with- 
drawal upon the part of the third party, this 

7 Wallace v. Morgan, 23 Ind. 399, 413. 

8 Bolton v. Lambert, 41 Ch. D. 295; Jn re Portugese 
Mines, L. R. 45 Ch. D. 16. See, also, Re Freres, 81 L. 
T. 191. 

9 McClintock v. South Penn Oil Co., 146 Pa. St. 144, 
23 Atl. Rep. 211. 


10 Dodge v. Hopkins, 14 Wis. 630; Atlee v. Barthol- 
omew, 69 Wis. 43, 5 Am. St. Rep. 103. 





third party will not be bound by the con- 
tract unless he expressly or by necessary im- 
plication accepts the ratification. The deci- 
sions announcing these various doctrines will 
be taken up in detail. 

English Rule.—The facts before the Eng- 
lish court for decision in the case of Bolton 
Partners v. Lambert,!! were these: The 
‘‘works committee’? of Bolton Partners had 
no authority to make contracts, and without 
authorization had entered into a lease with 
one Lambert. Later on the board of direct- 
ors ratified this unauthorized act of the works 
committee, but not until after Lambert had 
signified his intention to withdraw from the 
contract, on the ground that the agent had 
acted without any authority, and therefore 
there was no binding contract. ‘The court in 
deciding that this ratification was valid, not- 
withstanding the prior attempted rescission 
by the third party, used this language: 
‘*When a principal on whose behalf a con- 
tract has been made, though it may be with- 
out his authority, adopts it, then, whether the 
contract is one which is for his benefit and 
which he is enforcing, or which ought to be 
enforced against him, the ratification is re- 
ferred to the date of the original contract.’’ 
According to this rule the element of mutual- 
ity is not wanting when there is a ratification. 
If the contract does not originally bind the 
principal, it does bind the agent who assumed 
to act for him; but should the principal re- 
fuse to ratify the unauthorized act, the third 
party may still obtain the profit of his bar- 
gain by holding the assumed agent liable, 
for, where one person assumes to act as the 
agent for another, but without authority to 
do so, he makes himself personally liable. In 
Andrews v. Aetna Life Ins. Co.;!? a case in 
which the agent exceeded his authority, and 
the third party attempted to withdraw from 
the contract for that reason after ratification 
by the principal, there is this dictum: ‘‘The 
principal, upon being informed of an act of 
an agent in excess of his authority, has the 
right toelect whether he will adopt the un- 
authorized act or not, and so long as the con- 
dition of the parties is unchanged, he cannot 
be prevented from such adoption because the 
other party to the contract may for any rea- 
son prefer to treat the vontract as invalid, 


11 41 Ch. Div. 295. 
1292 N. Y. 596., 
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and his election, once made, is irrevocable.’’ 
Whether this court would adopt the forego- 
ing statement of the law if the question were 
directly before the court for decision we can 
not know. 

Wisconsin Rule.—In Dodge v. Hopkins, !* 
in which the Wisconsin doce' rine is announced, 
the agent entered into a contract for the pur- 
chase of certain real estate, but without the 
proper written authority. Atthe time stipu- 
lated in the contract for performance, the 
principal tendered the contract price and de- 
manded the property. The third party te- 
fused to perform his part of the contract, on 
the ground that the agent had acted with- 
out authority, and therefore there was no 
meeting of the minds and no contract. The 
statute of frauds, which was also involved 
in the case, will be eliminated from this dis- 
cussion. That the view taken by this court 
may be fairly presented, the exact language 
is quoted. Speaking in reference to the gen- 
erally recognized doctrine ‘*that ratification 
relates back to the time of the transaction, 
and is deemed in law the same to all purposes 
as if it had been given before,’’ the court 
said:!4 ‘*Such expressions are no doubt cf 
frequent occurrence, and although they dis- 
play too much carelessness in the use of lan- 
guage, yetif they are understood as applic- 
able only to the cases in which they occur, 
they may be considered as a correct state- 
ment of the law. The inaccuracy consists in 
not properly distinguishing between those 
cases where the subsequent act of ratification 
is put forth as the foundation of a right in 
favor of the party who has ratified, and those 
where it is made the basis of ademand against 
him. There is a broad and manifest differ- 
ence between a case in which a party seeks 
to avail himself, by subsequent assent of the 
unauthorized act of his agent, in order to en- 
force a claim against a third person, and the 
ease of a party acquiring an inchoate right 
against a principal, by an unauthorized act 
of his agent, to which validity is afterward 
given by the assent or recognition of the prin- 
cipal. The principal in such case may, by 
his subsequent assent, bind himself, but if 
the contract be executory, he cannot bind the 
other party. The latter may, if he choose, 
avail himself of such assent against the prin- 


1314 Wis. 630. 
1414 Wis. 630, 1. c. 638. 





cipal, which if he does, the contract, by vir- 
tue of such mutual ratification, hecomes 
mutually obligatory.’’ The court further 
said: !5 ‘*The intention of the parties was 
that they should be mutually bound, that 
each should execute the instrument so that 
the other could set it up as a binding contract 
against him, at law as well as in equity, from 
the moment of its execution. In such cases 
it is well settled both on principle and author- 
ity, that if either party neglects or refuses to 
bind himself, the instrument is void for want 
of mutuality, and the party who is not bound 
cannot avail himself of it as obligatory upon 
the other. * * * * Where the instru- 
ment is thus void in its inception, no subse- 
quent act of the party who has neglected to 
execute it can render it obligatory upon the 
party who did execute, without his assent.’’ 
Pennsylvania Rule.-—-The facts before the 
Pennsylvania court for decision were these :}® 
Alexander McClintock sold and agreed to 
transfer to the South Penn Oil Co. a contract 
wherein his wife was the purchaser of certain 
real estate. At the time of the sale the hus- 
band had no written authority to act as agent 
for his wife, as required to satisfy the statute 
offrauds. His action as agent was, however, 
formally ratified and adopted by the wife 
before any rescission or change of position 
in any way by the third party, the South 
Penn Oil Co. This third party, after such 
ratification, refused to be bound by the con- 
tract, on the ground that to be binding it still 
required acceptance by it. In rendering a 
decision contrary to this contention, the court 
said: ‘If the agent had been properly 


‘authorized, the contract would have bound 


both parties in the first instance, and the 
settled rule is that ratification is equivalent 
in every way to plenary prior authority. The 
objection of want of mutuality is not good in 
many cases of dealing with an agent, for if 
he exceeds his authority, actual and apparent, 
his principal will not be bound, yet may 
ratify, and then the other party will be bound 
from the inception of the agreement. The 
aggreyatio mentium of the parties need not 
commence simultaneously. It must co-exist, 
but there must be a period when the question 
of contraet or no contract rests on the will of 


16 Supra. 
16 McClintock v. South Penn Oil Co., 146 Pa. St. 144, 
28 Atl. Rep. 211. 











wii 


Vol. 62 


CENTRAL LAW JOURNAL. 


341 








one party to accept or reject a proposition 
made, and this interval may be long or short. 
The offer, of course, may be revoked or with- 
drawn at any time prior to acceptance, but 
after acceptance it is too late.’’ Such also 
appears to be the view adopted in Hall v. 
Norfolk Ins. Co. ?7 It has been the endeavor 
in the foregoing statements to present the 
facts before these different courts for de- 
cision, together with their reasons for arriv- 
ing at such varying conclusions. It is to be 
noted that in each of the American cases, the 
withdrawal of the third party was after rati- 
fication by the principal. Of course, the 
statemen's of these courts concerning the 
effect of withdrawal before ratification have 
not the binding force they would have were 
the question squarely before the court. 

To the writer, the doctrine of the Pennsylva- 
nia court, that a ratificaton made before a re- 
scission by the third party renders the contract 
enforceable by or against both parties, but that 
it is too late for the principal to ratify after 
the third party has signified his intention not 
to be bound by the unauthorized act, 1s the 
better view on principle. The Wisconsin 
view is out of harmony with the general prin- 
ciples of agency, and if enforced would abol- 
ish many settled practices current in business 
transactions. In applying the strict and 
literal view of ‘‘mutuality’’ adopted by it, the 
Wisconsin eourt has violated its own interpre- 
tation when it says: ‘‘*The principal in such 
case may, by his subsequent assent, bind 
himself, but if the contract is executory, he 
cannot bind the other party. The latter may, 
if he choose, avail himself of such assent 
against the principal, which if he does, the 
contract, by virtue of such mutual ratification 
becomes mutually obligatory.’’ The court 
has overlooked the fact that, according to its 
ruling, during this intervening period there is 
no ‘‘mutuality.’” This simply illustrates 
the fact that many times a perfectly sound 
proposition (as the doctrine of mutuality, in 
the present instance) when carried to its 
logical conclusion, results in an absurdity. 
The better view is one adopted in Pennsyl- 
vania, that mutuality or the aggregatio men- 
tium of the parties need not commence simul- 
taneously, that it must co-exist, but that there 
must be a period when the question of contract 
or ho contract rests on the will of one party to 


17 57 Conn. 106, 17 Atl. Rep. 356. 





accept or reject a proposition made; and this 
interval may be long or short. 

Truly, the position occupied by the principal 
and third party is anomalous. Where the agent 
is either unauthorized or exceeds his real and 
apparent authority, there is at the time of 
agreement really no contract. Could the 
third party know the true state of affairs, the 
transaction would amount but to this; that 
the third party agrees that the agent submit 
to the principal the contract agreed upon, and 
if such principal signify his assent, that the 
contract go into immediate effect. This as- 
sent is called ratification and by a fiction of 
law is deemed to relate back to the time of 
the contract. While the parties did not ex- 
pressly say so, the legal effect of the trans- 
action is that of offer and acceptance. If 
this be true, there can be no question that 
until the offer is withdrawn there can be a 
valid acceptance. The converse is equally 
well settled, that after the offer is withdrawn, 
acceptance comes too late. It must be ad- 
mitted that in taking the view that the con- 
tract between the third party and the agent 
is in effect but an offer, subject to accept- 
ance, fiction is to some extent indulged in, 
but this furnishes no ground for objection 
where justice is evolved and hardship pre- 
vented. After ratification the third party 
has what he sought, a valid, subsisting con- 
tract, and he should not be heard to com-" 
plain that it is enforced against him. No 
good reason appears for the English doctrine 
that the third party can not recede at any 
time. To say the least, such third party has 
been the victim of misrepresentation, on the 
part of the agent, and natural justice, no 
established rule of law intervening, should 
permit him to withdraw at any time before 
the principal has aftirmed and accepted as 
his own the act of the agent. While it is true 
that if the principal does not ratify, the third 
party may hold the agent personally liable, 1® 
yet this is not what he contracted for, and if 
the agent proves financially irresponsible, it 
is but an empty gain. A majority of the text- 
writers, without discussion of principles or 
citation of authority, have somehow leaned 


toward the English view. !° 
Witmer T. Fox. 
Jeffersonville, Ind. 
18 Terwilliger v. Murphy, 104 Ind. 32. 
19 Wharton on Agency, § 76; Story on Agency, § 248; 
Bishop on Contracts, § 1106. But see, contra, Mechem 
on Agency, §§ 167-181. 








CENTRAL LAW JOURNAL. 





No. 18 





WITNESSES— IMMUNITY OF CORPORATION 
FROM TESTIFYING ON GROUNDS OF SELF- 
INCRIMINATION. 


HALE v. HENKEL. 





Supreme Court of the United States, March 12, 1906. 


The privilege against self-incrimination afforded by 
U.S. Const., 5th Amend., is purely personal to the 
witness, and he cannot claim the privilege of another 
person, or of the corporation of which he is an officer 
or employee. 


The protection against unreasonable searches and 
seizures afforded by U.S. Const., 4th Amend., cannot 
ordinarily be invoked to justify the refusal of an offi- 
cer of a corporation to produce its books and papers 
in obedience to a subpwna duces tecum, issued in aid 
of an investigation by a grand jury of an alleged, vio- 
lation of the antitrust act of July 2, 1890, by such cor- 
poration. 


Statement by Mr. Justice BROWN: This was 
an appeal from a final order of the circuit court, 
made June 18, 1905, dismissing a writ of habeas 
corpus and remanding the petitioner, Hale, to the 
custody of the marshal. The proceeding origi- 
nated in a subpena duces tecum, issued April 28, 
1905, commanding Hale to appear before the 
grand jury at atime and place named, to ‘‘testify 
and give evidevce in a certain action now pend- 
ing * * * inthe cireuit court of the United 
States for the southern district of New York, be- 
tween the United States of America and the 
American Tobacco Company and MacAndrews & 
Forbes Company. on the part of the United 
States, and that you bring with you and produce 
at the time and place aforesaid certain documents 
which are set forth.’ Petitioner appeared be- 
fore the grand jury in obedience to the subpeena. 
After stating his name, residence, and the fact 
that he was secretary and treasurer of the Mac- 
Andrews & Forbes Company, he declined to 
answer all other questions in regard to the busi- 
ness of the company, its officers, the location of 
its office, or its agreement or arrangements with 
other companies. He was thereupon advised by 
the assistant district attorney that this was a 
proceeding under the Sherman act to protect 
trade and commerce against unlawful restraint 
and monopolies; that under the act of 1903, 
amendatory thereof, no person could be prose- 
cuted or subjected to any penalty or forfeiture on 
account of any matter or thing concerning which 
he might testify or produce documentary evi- 
dence in any prosecution under said act, and that 
he thereby offered and assured appellant im- 
munity from punishment. The witness still per- 
sisted in his refusal to answer all questions. He 
also declined to produce the papers and docu- 
ments called for in the subpcena, because they 
might tend to incriminate him. Whereupon the 
grand jury reported the matter to the court, and 
made a presentment that Hale was in contempt, 
and that the proper proceedings should be taken. 
‘Thereupon all the parties appeared before the 





circuit judge, who directed the witness to answer 
the questions and produce the papers. Appellant 
still persisting in his refusal, the circuit judge 
held him to be in contempt, and committed him 
to the custody of the marshall until he should 
answer the questions and produce the papers. A 
writ of habeas corpus was thereupon sued out, 
and a hearing had before avother judge of the 
same court, who discharged the writ and re- 
manded the petitioner. 


Mr. Justice Brown delivered the opinion of 
the court: Two issues are presented by the rec- 
ord in this case, which are so far distinct as to 
require separate consideration. They depend 
upon the applicability of different provisions of 
the constitution, and, in determining the question 
of affirmance or reversal, should not be con- 
founded. The first of these involves the im- 
munity of the witness from oral examination; the 
second, the legality of his action in refusing to 
produce the documents called for by the subpena 
duces tecum. Appellant invokes the protection of 
the 5th amendment to the constitution, which 
declares that no person ‘‘shall be compelled in 
any criminal case to be a witness against him- 
self,°and in reply to various questions put to 
him he declined to answer, on the ground that 
he would thereby incriminate himself. The 
answer to this is found ina proviso to the 
general appropriation act of February 25, 1903 
(32 Stat. at L. 854-904, chap. 755, U.S. Comp. 
Stat. Supp. 1905, p. 602), that ‘no person shall 
be prosecuted or be subjected to any penalty or 
forfeiture for or on account of any transaction, 
matter, or thing concerning which he may testify 
or produce evidence, documentary or otherwise, 
in any proceeding, suit, or prosecution under said 
acts,’ of which the antitrust law is one, pro- 
viding, however, that no person so testifying 
shall be exempt from prosecution or punishment 
for perjury committed in so testifying. While 
there may be some doubt whether the examina- 
tion of witnesses before a grand jury is a suit or 
presecution, we have no doubt that it is a ‘‘pro- 
ceeding’’ within the meaning of this proviso. 
The word should receive as wide aconstruction 
as is necessary to protect the witness in his dis- 
closures, whenever such disclosures are made in 
pursuance of a judicial inquiry, whether such in- 
quiry be instituted by a grand jury, or upon the 
trial of an indictment found by them. The word 
‘*proceeding”’ is not a technical one, and is aptly 
used by the courts to designate an inquiry before 
a grand jury. It has received this interpretation 
in a number of cases. Yates v. Queen, L. R. 14 
Q. B. Div. 648; Hogan v. State, 30 Wis. 428. 11 
Am. Rep. 575. The object of the amendment is 
to establish in express language and upon a firm 
basis the general principle of English and Ameri- 
can jurisprudence, that no one shall be com- 
pelled to give testimony which may expose him 
to prosecution for crime. It is not declared that 
he may not be compelled to testify to facts which 
may impair his reputation for probity, or even 
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tend to disgrace him; but the line is drawn at 
testimony that may expose him to prosecution. 
If the testimony relate to criminal acts long since 
past, and against the prosecution of which the 
statute of limitations has run, or for which he 
has already received a pardon or is guaranteed 
an immunity, the amendment does not apply. 
The interdiction of the 5th amendment operates 
only where a witness is asked to incriminate bim- 
self, in other words, to give testimony which 
may possibly expose him to a criminal charge. 
But if the criminality has already been taken 
away, the amendment ceases to apply. The 
criminality provided against is a present, not a 
past, criminality, which lingers only as a 
memory, and involves no present danger of prose- 
eution. ‘To put an extreme case, a man in his 
boyhood or youth may have committed acts 
which the law pronounces criminal; but it would 
never be asseried that he would thereby be made 
a criminal for life. It is here that the law steps 
in and says that if the offense be outlawed or 
pardoned, or its criminality bas been removed by 
statute, the amendment ceases to apply. The 
extent of this immunity was fully considered by 
this court in Counselman y. Hitchcock, 142 U. 8. 
547, 35 L. Ed. 1110, 3 Inters. Com. Rep. 816, 12 
Sup. Ct. Rep. 195, in which the immunity offered 
by Rev. Stat. § 860 (U. 8S. Comp. Stat. 1901, p. 
661), was declared to be insuflicient. In conse- 
quence of this decision an act was passed ap- 
plicable to testimony befure the interstate com- 
merce commission in almost the exact language 
of the act of February 25, 1903, above quoted. 
This act was declared by this courtin Brown v. 
Walker, 161 U. 8. 591, 40 L. Ed. 819, 5 Inters. 
Com. Rep. 369,16 Sup. Ct. Rep. 644, to afford 
absolute immunity against prosecution for the 
offense to which the question related, and de- 
prived the witness of his constitutional right to 
refuse !o answer. Indeed, the act was passed 
apparently to meet the declaration in Connse}- 
man v. Hitchcock (586 L. Ed. 1122, Inters. Com. 
Rep. 828, Sup. Ct. Rep. 206), that ‘*a statutory 
enactinent, to be valid, must afford absolute im- 
munity against future prosecution for the offense 
to which the question relates.’’ If the constitu- 
tional amendment were unaffected by the im- 
munity statute, it would put it within the power 
of the witness to be his own judge as to what 
would tend to incriminate him, and would justify 
bim in refusing to answer almost any question in 
a criminal case, unless it clearly appears that the 
immunity was not set up in good faith. We 
need not restate the reasons given in Brown v. 
Walker, both in the opinion of the court, and in 
the dissenting opinion, wherein all the prior 
authorities were reviewed, and a _ conclusion 
reached by a majority of the court, which fully 
covers the case under consideration. The sug- 
gestion that a person who has testified com- 
pulsorily before a grand jury may not be able, if 
subsequently indicted for some matter concern- 
ing which he testified, to procure the evidence 





necessary to maintain his plea, is more fanciful 
than real. He would have not only his own 
oath in support of his immunity, but the notes 
often, though not always, taken of the testimony 
before the grand jury, as well as the testimony 
of the prosecuting officer, and of every member 
of the jury present. It is scarcely possible that 
all of them would have forgotten the general 
nature of his incriminating testimony or that any 
serious conflict would arise therefrom. In any 
event, itis a question relating to the weight of 
the testimony, which could scarcely be con- 
sidered in determining the effect of the immunity 
statute. The difficulty of maintaining a case 
upon the available evidence is a danger which 
the law does not recognize. In prosecuting a 
case, or in setting up a defense, the law takes no 
account of the practical difficulty which either 
party may have in procuring his testimony. It 
judges of the law by the facts which each party 
claims, and not by what he may ultimately estab- 
lish. The further suggestion that the statute 
offers no immunity from prosecution in the state 
courts was also fully considered in Brown v. 
Walker, and held to be no answer. The converse 
of this was also decided in Jack v. Kansas, 199 
U. S. 372, ante, 73, 26 Sup. Ct. Rep. 73, namely, 
that the fact that an immunity granted to a wit- 
ness under a state statute would not prevent a 
prosecution of such witness fora violation of a 
federal statute did not invalidate such statute 
under the 14th amendment. It was held both 
by this court and by the Supreme Court of Kan- 
sas, that the possibility that information given 
by the witness might be used under the federal 
act did not operate as a reason for permitting 
the witness to refuse to answer, and that a danger 
s0 unsubstantial and remote did not impair the 
legalimmunity. Indeed, if the argument were a 
sound one it might be carried still further and 
held to apply not only to state prosecutions with- 
in the same jurisdiction, but to prosecutions 
under the criminal laws of other states to which 
the witness might have subjected himself. The 
question has been fully considered in England, 
and the conclusion reached that the only danger 
to be considered is one arising within the same 
jurisdiction and under the same sovereignty. 
Queen v. Boyes, 1 Best & 8. 311; King of Sicilies 
v. Willcox, 7 St. Tir. N.S. 1049, 1068; State v. 
March, 46 N. Car. (1 Jones L.) 526; State 
v. Tuomas, 98 N. Car. 599, 2 Am. St. Rep. 351, 
48. E. Rep. 518. The entire question of im- 
munity is also exhaustively treated in Wigmore 
on Evidence, §§ 2255-2259. The case of United 
States v. Saline Bank, 1 Pet. 100, 7 L. Ed. 69, is 
not in conflict with this. That was a bill for 
discovery, filed by the United States against the 
cashier of the Saline Bank, in the district court 
of the Virginia district, who pleaded that the 
emission of certain unlawful bills took place 
within the state of Virginia, by the law whereof 
penalties were inflicted for such emissions. It 


was held that defendants were not bound to 
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answer and subject them to those penalties. It 
is sufficient to say that the prosecution was under 
a state law which imposed the penalty, and that 
the federal court was simply administering the 
state law, and no question arose as to a prosecu- 
tion under another jurisdiction. But itis further 
insisted that, while the immunity statute may 
protect individual witnesses, it would not pro- 
tect the corporation of which appellant was the 
agent and representative. This is true, but the 
answer is that it was not designed to doso. ‘The 
right of a person under the 5th arsendment to 
refuse to incriminate Limself is purely a personal 
privilege of the witness. It was never intended 
to permit kim to plead the fact that some third 
person might be incriminated by his testimony, 
even though he were the agent of such person. 
A privilege so extensive might be used to puta 
stop to the examination of every witness who 
was called upon to testify before the grand jury 
with regard to the doings or business of his prin- 
cipal, whether such principal were an individual 
oracorporation. The question whether a cor- 
poration is a **person”’ within the meaning of this 
amendment really does not arise, excep’, per- 
haps, where a eorporation is called upon to 
answer a bill of discovery, since it can only be 
heard by oral evidence in the person of some one 
of its agents or employees. The amendment is 
limited to a person who shall be compelled in 
any criminal case to be a witness against himself; 
and if he cannot set up the -privilege of a third 
person, he certainly cannot set up the privilege 
of a corporation. As the combination or con- 
spiracies provided against by the Sherman anti- 
trust act can ordinarily be proved only by the 
testimony of parties thereto, in the person of 
their agents or employees, the privilege claimed 
would practically nullify the whole act of con- 
gress. Of what use would it be for the legisla- 
ture to declare these combinations unlawful if 
the judicial power may close the door of access 
to every available source of information upon the 
subject ? Indeed, so strict is the rule that the 
privilege is a personal one that it has been held 
in some cases that counsel will not be allowed to 
make the objection. We hold that the questions 
should have been answered. 


The second branch of the case relates to the 
nonproduction by the witness of the books and 
papers called for by the subpena duces tecum. 
The witness put his refusal on the ground, first, 
that it was impossible for him to collect them 
within the time allowed; second, because be was 
advised by counsel that, under the circumstances, 
he was under no obligation to produce them; 
and finally, because they might tend to incrimi- 
nate him. Had the witness relied solely upon 
the first grouud, doubtless the court would have 
given him the necessary time. The last ground 
we have already held untenable. While the 
second ground does not set forth with technical 
accuracy the real reason for declining to produce 
them, the witness could not be expected to speak 





with legal exactness, and we think is entitled to 
assert that the subpoena was an infringement upon 
the 4th amendment to the constitution, which 
declares that ‘the right of the people to be secure 
in their persons, Louses, papers, and effects 
again-t unreasonable searches and seizures, shall 
nut be violated, and no warrants shall issue but 
upon probable cause, supported by oath or aflir- 
mation, and particularly describing the place to 
be searched, and the person or things to be 
seized.”’ ‘The construction ot this amendment 
was exhaustively co:sidered in the case of Boyd 
v. United States, 116 U. 8. 616, 29 L. Ed. 846, 6 
Sup. Ct. R p. 524, which was an information 
in rem against cases of plate glass, alleged to have 
been imported in fraud of the revenue acts. On 
the trial it became impor'ant to show the quan- 
tity and value of the glass contained in a number 
of cases previously imported; and the district 
judge, under § 5 of the act of June 22, 1874 (18 
Stat. at L. 187, chap. 391, U. 8. Comp. Stat. 1901, 
p- 2018), directed a notice to be given to the 
claimants, requiring them to produce the invoice 
of these cases under penalty that the allegations 
respecting their contents should be taken as 
confessed. We held (page 622, L. Ed. p. 748, 
Sup. Cr. Rep. p. 528) “that a compulsory pro- 
duction of a man’s private papers to establish a 
criminal charge against him, or to forfeit bis 
property, is within the scope of the 4th amend- 
ment to the constitution, in all cases in which a 
search and seizure would be,’’ and that the order 
in question was an unreasonable search and 
seizure within that amendment. The history of 
this provision of the constitution and its connec- 
tion with the former practice of general warrants, 
or writs of assistance, was given at great length, 
and the conclusion reached that the compulsory 
extortion of a man’s own testimony, or of his 
private papers, to connect him with a crime of a 
forfeiture of his goods. is illegal (p. 634, L. Ed. p. 
752, Sup. Ct. Rep. p. 534), ‘is compelling a man 
to be a witness against himself, within the mean- 
ing of the 5th amendment of the constitution, 
and is the equivalent of a search and seizure— 
and an unreasonable search and seizure—within 
the meaning of the 4th amendment.”’ Subsequent 
cases treat the 4th and 5th amendments as quite 
distinct, having different histories, and perform- 
ing separate functions. Thus, in the case of In- 
terstate Commerce Commission v. Brimson, 154 
U. S. 447, 38 L. Ed. 1047, 4 Inters. Com. Rep. 545, 
14 Sup. Ct. Rep. 1125, the constitutionality of the 
interstate commerce act, so far as it authorized 
the circuit courts to use their processes in aid of 
inquiries before the commission, was sustained, 
the court observing in that connection: ‘It was 
clearly competent for congress, to that end, to 
invest the commission with authority to require 
the attendance and testimony of witnesses, and 
the production of books, papers, tariffs, contracts, 
agreements, and documents relating to any mat- 
ter legally committed to that body for investiga- 
tion. We do not understand that any of these 
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propositions are disputed in this case.’’ The 
case of Adams v. New York, 192 U. S. 585, 48 L. 
Ed. 575, 24 Sup. Ct. Rep. 372, which was a writ 
of error to the Supreme Court of the state of 
New York, involving the seizure of certain 
gambling paraphernalia, was treated as involvy- 
ing the construction of the 4th and 5th amend- 
ments to the federa! constitution. It was held, 
in substance, that the fact that papers pertinent 
to the issue may have been illegally taken from 
the possession of the party against whom they 
are offered was not a valid objection to their ad- 
missibility; that the admission as evidence ina 
criminal trial or papers found in the execution of 
a valid search warrant prior to the indictment 
was not an infringement of the 5th amendment, 
and that, by the introduction of such evidence, 
defendant was not compelled to incriminate him- 
self. The substance of the opinion is contained 
in the following paragraph. It was contended 
that: ‘“Ifasearch warrant is issued for stolen 
property, and burglars’ tools be discovered and 
seized, they are to be excluded from testimony by 
force of theseamendments. We think they were 
never intended to have that effect, but are rather 
designed to protect against compulsory testimony 
from a defendant against himself in a criminal 
trial, and to punish wrongful invasion of the 
home of the citizen or the unwarranted seizure 
of his papers and property, and to render invalid 
legislation or judicial procedure having such ef- 
fect.”’ The Boyd case must also be read in con- 
nection with the still later case of Interstate 
Commerce Commission v. Baird, 194 U. 8. 25, 48 
L. Ed. 860, 24Sup. Ct. Rep. 563, which arose 
opon the petition of the commission for orders 
requiring the testimony of witnesses and the 
production of certain pooks, papers, and docu- 
ments. The case grew out of a complaint against 
certain railway companies that they charged un- 
reasonable and unjust rates for the transportation 
of anthracite coal. Objection was made to the 
production of certain contracts between these 
companies upon the ground that it would com- 
pel the witnesses to furnish evidence against 
themselves, in violation of the 5th amendment, 
and would also subject the parties to unreason- 
able searches and seizures. [t was held that the 
circuit court erred in holding the coutracts to be 
irrelevant, and in refusing to order their produc- 
tion as evidence by the witnesses who were par- 
ties tothe appeal. In delivering the opinion of 
the court the Boyd case was again considered in 
connection with the 4th and 5th amendments, 
and the remark made by Mr. Justice Day that 
the immunity statute of 1893 ‘-protects the witness 
from such use of the testimony given as will re- 
sult in his punishment for crime or the for- 
feiture of his estate.’’ Having already held that, 
by reason of the immunity act of 1903, the wit- 
ness could not avail himself of the 5th amend- 
ment it follows that he cannot set up that amend- 
ment as against the production of the books and 
papers, since, in respect to these, he would also 
be protected by the immunity act. We think it 





quite clear that the search and seizure clause of 
the 4th amendment was not intended to interfere 
with the power of courts to compel, througha 
subpena duces tecum, the production, upon a trial 
in court, of documentary evidence. As remarked 
in Summers v. Moseley, 2 Cromp. & M. 477, it 
would be ‘utterly impossible to carry on the ad- 
ministration of justice’? without this writ. The 
following authorities are conclusive upon this 
question: Amey v. Long, 9 East, 473; Bull v. 
Loveland, 10 Pick. 9; United States Exp. Co. v. 
Henderson, 69 Iowa, 40, 28 N. W. Rep. 426; 
Greenl. Ev. 469a. If. whenever an officer or em- 
ployee of a corporation were summoned before a 
grand jury as a witness he c-uld refuse to pro- 
duce the books and documents of such corpora- 
tion, upon the ground that they would incrimi- 
nate the corporation itself, it would result in the 
failure of a large number of cases where the 
illegal combination was determinable only upon 
the examination of such papers. Conceding that 
the witness was an officer of the corporation 
under investigation, and that he was entitled to 
assert the rights of the corporation with respect 
to the production of its books and papers, we are 
of the opinion that there is a clear distinction in 
this particular between an individual and a cor- 
poration, and that the latter has no right to re- 
fuse to submit its books and papers for an exami- 
nation at the suit of the state. The individual 
may stand upon his constitutional rights as a 
citizen. He is entitled to carry on his private 
business in his own way. His power to contract 
is unlimited. He owes no duty to the state or to 
his neighbors to divulge his business, or to open 
his doors to an investigation, so far as it may 
tend to criminate him. He owes no such duty 
to the state, since he receives nothing therefrom, 
beyond the protection of his life and property. 
His rights are such as existed by the law of the 
land long antecedent to the organization of the 
state, and can only be taken from him by due 
process of law, and in accordance with the con- 
stitution. Among his rights are a refusal to in- 
criminate himself, and the immunity of himself 
and his property from arrest or seizure except 
under a warrant of the law. He owes nothing to 
the public so long as he does not trespass upon 
their rights. Upon the other hand, the corpora- 
tion isa creature of the state. It is presumed to 
be incorporated for the benefit of the public. It 
receives certain special privileges and franchises, 
and holds them subject to the laws of the state 
and the limitations of its charter. Its powers 
are limited by law. It can make no contract not 
authorized by its charter. Its rights to act asa 
corporation are only preserved to it so long as it 
obeys the laws of its creation. There is a re- 
served right in the legislature to investigate its 
contracts and find out whether it has exceeded 
its powers. It would be a strange anomaly to 
hold that a state, having chartered a corporation 
to make use of certain franchises, could not, in 
the exercise of its sovereignty, inquire how these 
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franchises had been employed, and whether they 
had been abused, and demand the production of 
the corporate books and papers for that purpose. 
‘he defense amounts to this: That an officer of « 
corporation which is charged with a criminal 
violation of the statute, may plead the criminality 
of such corporation as a refusal to produce its 
books. ‘To state this proposition is to answer it. 
While an individual may lawfully refuse to an- 
swer incriminating questions unless protected by 
an immupity statute, it does not follow thata 
corporation, vested with special privileges and 
franchises, may refuse to show its hand when 
charged with an abuse of such privileges. It is 
true that the corporation in this case was char- 
tered under the laws of New Jersey, and that it 
receives its franchise from the legislature of that 
state; but such franchises, so far as they involve 
questions of interstate commerce, must also be 
exercised in subordination to the power, of con- 
gress to regulate such commerce, and in respect 
to this the general government may also assert a 
sovereign authority to asvertain whether such 
franchises have been exercised in a lawful man- 
ner, with a due regard to its own laws. Being 
subject to this dual sovereignty, the general 
government possesses the same right to see that 
its own laws are respected as the state would 
have with respect to the special franchises vested 
in it by the laws of the state. The powers of the 
general government in this particular in the vin- 
dication of its own laws are the same as if the 
corporation had been created by an act of con- 
gress. [tis not intended to intimate, however, 
that it has a general visitatorial power over the 
state corporations. Although, for the reasons 
above stated, we are of the opinion that an officer 
of a corporation which is charged with a viola- 
tion of a statute of the state of its creation, or of 
an act of congress passed in the exercise of its 
constitutional powers, cannot refuse to produce 
the books and papers of such corporation, we do 
not wish to be understood as holding that a cor- 
poration is not entitled toimmunity, under the 4th 
amendment, against unreasonable searches and 
seizures. A corporation is, after all. but an as- 
sociation of individuals under an assumed name 
and witha distinct legal entity. In organizing 
itself as a collective body it waives no constitu- 
tivnal immunities appropriate to such body. Its 
property cannot be taken without compensation. 
It can only be proceeded against by due process 
of law, and is protected, under the 14th amend- 
ment. against unlawful discrimination. Gulf, C. 
&S.F.R.Co. v. Ellis, 165 U.S. 150, 154, 41 L. 
Ed. 666,667, 17 Sup. Ct. Rep. 255, and cases cited. 
Corporations are a necessary feature of modern 
business activity, and their aggregated capital 
has become the source of nearly all great enter- 
prises. We are also of opinion that an order for 
the production of books and papers may consti- 
tute an unreasonable search and seizure within 
the 4th amendment. While a search ordinarily 
implies a quest by an officer of the law. anda 
seizure contemplates a forcible dispossession of 
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the owner, still, as was held in the Boyd case, the 
substance of the offense is the compulsory pro- 
duction of private papers, whether under search 
warrant of a subpena duces tecum, against which 
the person, be he individual or corporation, is 
entitled to protection. Applying tae test of 
reasonableness to the present cascs, we think the 
subpena duces tecum is far too sweeping in its 
terms to be regarded as reasonable. It does not 
require the production of a single contract, or of 
contracts with a particular corporation, or a 
limited number of documents, but all under- 
standings, contracts, or correspondence between 
the MacAndrews & Forbes Company, and no less 
than six different companies, as well as all re- 
ports made and accounts rendered by such com- 
panies from the date of the organization of the 
MacAndrews & Forbes Company, as well as all 
letters received by that company since its organi- 
zation from!more than a dozen different com- 
panies, situated in seven different states in the 
Union. 
of all the books, papers, and documents found in 
the office of the MacAndrews & Forbes Company, 
it would scarcely be more universal in its oper- 
ation or more completely put a stop to the busi- 
ness of that company. Indeed, it is difficult to 
say how its business could be carried on after it 
had been denuded of this mass of material, which 
is not shown to be necessary in the prosecution 
of this ease, and is clearly in violation of the 
general principle of law with regard to the par- 
ticularity required in the description of docu- 
ments necessary to a search warrant or subpoena. 
Doubtless many, if not all, of these documents 
may ultimately be required, but some necessity 
should be chown, either from an examination of 
the witnesses orally, or from the known transac- 
tions of these companies with the other com- 
vanies implicated, or some evidence of their 
materiality produced, to justify an order for the 
production of such a mass of papers. A general 
subpcena of this description is equally indefens- 
ible as a search warrant would be if couched in 
similar terms. Ez parte Brown, 72 Mu. 83, 37 
Am. Rep. 426; Shaftsbury v. Arrowsmith, 4 Ves. 
Jr. 66; Lee v. Angas, L. R. 2 Eq. 59. Of course, 
in view of the power of congress over interstate 
commerce, to which we have adverted, we do not 
wish to be understood as holding that an exami- 
nation of the books of a corporation, if duly 
authorized by act of congress, would constitute 
an unreasonable search and seizure within the 
4th amendment. 


But this objection to the subpcena does not go 
to the validity of the order remanding the peti- 
tioner, which is, therefore, affirmed. ‘ 


Nore.—Self- Incrimination— Witnesses Entitled to 
Claim Privilege.—The principal case lays down one 
of the most important limitations on the right of 
witnesses to plead exemption from testifying on the 
ground of self-incrimination, that has ever been made 
hitherto. That acorporation was not a person en- 
titled to plead the exemption had never been sup- 
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posed. Of course, the rule was well known that an 
agent could not refuse to testify because his testimony 
might incriminate his principal. True, also, the con- 
dition was well recognized that a corporation could 
only act through agents; that although it was a legal 
entity, that entity itself was purely a fantasy and had 
no substance, and could do nothing apart from its 
agents. But it was generally considered that the offi- 
cers Of a corporation were a little closer to the cor- 
poration than the relation of principal and agent sig- 
nitied; that in fact they were the corporation and en- 
titled to do anything which the corporation might do 
if the corporation were a ‘‘person.” But the supreme 
court has said otherwise. 


Let us consider in this connection the general 
rule as to what parties are entitled to plead 
the exemption of self-incrimination. The ob- 
jection that an answer by a_ witness ‘may 
tend to criminate him can only be made by 
the witness himself. Lathrop v. Roberts, 16 Colo. 
250, 27 Pac. Rep. 698; Roddy v. Finnegan, 43 Md. 490; 
State v. Wentworth, 65 Me. 234, 20 Am. Rep. 688; So- 
dusky v. McGee, 28 Ky. 621, It, of course, follows 
from this rule that where a witness does not 
object to testifying on the ground that his testimony 
would incriminate him, neither of the parties to the 
action can object to his testimony on such ground. 
Pecple v. Bodine, 1 Denio, 281; Clark v. Reese, 35 Cal. 
89; San Antonio St. Ry. Co. v. Muth, 7 Tex. Civ. App. 
443, 275. W. Rep. 752; State v. Foster, 23 N. II. 348, 55 
Am. Dec. 191. Thus in an action against an unincor- 
porated association the defendant cannot object to in- 
criminating evidence given by one of his associates, 
where the witness himself fails to assert his privilege. 
Morgan v. Halberstadt, 60 Fed. Rep. 592. So, also, in 
a prosecution for illegal sales of intoxicating liquors 
defendant cannot raise the objection that the pur- 
chasers, when examined as witnesses, cannot be com- 
pelled to criminate themselves. Commonwealth v. 
Gould, 158 Mass. 499, 33 N. E. Rep. 656. So, also, the 
state cannot object to a witness’ testimony on the 
ground that his testimony will tend to criminate him. 
Day v. State, 27 Tex. App. 143, 11 S. W. Rep. 36. 
Thus, neither contestant nor defendant can object to 
the testimony of a voter alleged to have voted illegal- 
iy, onthe ground that he cannot be compelled to 
criminate himself where the witness does not raise the 
objection himself. People v. Teague, 106 N. Car. 576, 
118. E. Rep. 665. 


Self-Incrimination—Effect of Release or Discharge 
from Liabilitty.— Where the witness would not be 
criminally liable to prosecution, he may not claim the 
privilege to refuse to testify on the ground of self-in- 
crimination. Therefore, after an acquittal upon a 
criminal charge it is too late for a witness to refuse to 
answer questions on the ground that his answer may 
tend to criminate him. Lathrop v. Roberts, 16 Colo. 
250, 27 Pac. Rep. 698. So, also, where an offense, as 
against the witness, is barred by the statute of limi- 
tations, the privilege is lost and he may be compelled 
totestify. Childs v. Merrill, 66 Vt. 302, 29 Atl. Rep. 
532; Calhoun v. Thompson, 56 Ala. 166, 28 Am. Rep. 
754; Southern Railway News Co. v. Russell, 91 Ga. 
808, 18 S. E. Rep. 40; Floyd v. State, 7 Tex. 215; In re 
Druggist Cases, 85 Tenn. 449, 3S. W. Rep. 490; Man- 
chester, ete., R. R. v. Railroad, 66 N. H. 100, 20 Atl. 
Rep. 383, 49 Am. St. Rep. 582, 9 L. R. A. 689; Lamson 
v. Boyden, 160 Ill. 613, 43 N. E. Rep. 781. The prin- 
ciple of these cases if that the privilege of a witness 
to refuse to answer questions tending to criminate 


him extends only to offenses for which he is liable to 





be punished, and does not exist when a prosecution 


therefor is barred by limitations. 

The same principle is involved and the same rule re- 
sults where protection is offered the witness by stat- 
ute from use of evidence against himself. Thus, for 
instance, in Tennessee the constitution provides that 
one shall not be compelled to give evidence against 
himself. Section 5089 of the Code provides that no 
one shall be indicted for any offense in relation to 
which he has testified before a grand jury. It was 
held by the Tennessee Supreme Court that one regu- 
larly summoned before the grand jury who refuses 
to answer questions concerning gaming ina club, of 
which he is a member, may be punished as for con- 
tempt. Warner vy. State, 81 Tenn. (13 Lea) 52. Many 
states have similar statutes construed in the same 
manner, State v. Quarles, 18 Ark. 307; Bedgood v. 
State, 115 Ind. 275,17 N. E. Rep. 621; People v. 
Lewis (O. & T.), 14 Mise. Rep. (N. Y.), 264,85 N. Y. 
Supp. 664; Grundy v. Commonwealth, 8 Ky. Law 
Rep. 876; Henderson v. State, 95 Ga. 326, 22S, E. Rep. 
537; Kendrick v. Commonwealth, 78 Va. 490; La Fon- 
taine v. Underwriters Association, 88 N. Car.132. In 
the last case cited the facts somewhat approxima 
the conditions existing in the principal case. There i 
was held thatsince, by the provisions of the statute, 
the answer of one examined under proceedings sup- 
plementary to execution cannot be used against him 
in any criminal proceeding, a witness, called to tes- 
tify, on such an examination, as to his dealings in be- 
half of a defunct corporation, of which he was an offi- 
cer, cannot excuse himself on the ground that he 
would criminate himself. 

Self-Incrimination—Promise of Exemption from 
Prosecution by Prosecuting Attorney.—It is well set- 
tled, as we have already observed, that the privilege 
of refusing to testify on the ground of self-incrimina- 
tion arises only in cases where danger of actual crim- 
inal prosecution exists, the rule being that where 
there is no criminal liability the witness is not en- 
titled to the privilege. Suppose, however, the prose- 
cuting attorney promises a witness in open court that 
he will be exempt from any prosecution based upon 
anything he might testify to as a witness in the pend- 
ing trial. Would that remove the danger of criminal 
prosecution so as to take away from the witness his 
right to refuse to testify? In the case of Jn re Taylor 
(O. & T.), 8 Mise. Rep. (N. Y.) 159, 28 N. Y. Supp. 
500, it was held that a witness cannot refuse to testify 
before the grand jury on the investigation of a charge 
against another person on the ground that his testi- 
mony may tend to criminvte him, where he has been 
promised exemption from presecution on any evi- 
dence which he should give. The court said: ‘The 
witness was instructed by the court that the prosecu- 
tion was not against himself, and that he must tell 
all that he knew about the transaction as against the 
offenders. The district attorney in open court had 
promised him exemption from indictment or punish- 
ment upon any evidence which he should give. The 
witness, by going before the grand jury, testifying 
with the exemption offered, he was bound to answer 
all relative and proper questions put to him, and he 
could not shield the offenders upon the pretext of 
shielding himself. Could the evidence of Taylor be 
used against him ifanindictment hereafter were to be 
procured against him? The authorities are ample to 
show that the evidence could not be used a: ainst him 
should the grand jury, in defiance of the exemption 
offered, indict him, and a trial was sought to be had 
on that indictment. It is clear that if he had been ex- 
empted by statute from punishment, he could be mad 
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to testify. Is he exempt by operation of law? People 
v. Mondon, 103 N. Y. 211, 8 N. E. Rep. 496; People 
v. Sharp, 107 N. Y. 427, 14.N. E. Rep. 319. In this 
last case it was held that ‘a person who yields from 
the necessity of obedience cannot be said to have the 
power of acting by bis own choice, and under such 
circumstances the witness must be deemed to speak 
for the safety of his person, and in view of the in- 
demnity which the law promises.’ In Rap. Contempt, 
p. 99, sec. 76, the rule is laid down that an accomplice 
who has been led to give evidence for the govern- 
ment, by an express or implied promise of pardon, 
contracts to make a full statement, can keep back 
nothing, and should be allowed no privileges; citing 
Alderman v. People, 4 Mich. 414: People v. Spencer, 
66 Hun, 149.” A contrary view was heid in Muller v. 
State, 79 Tenn. (11 Lea) 18. Where it was held that 
on the trial of a liquor dealer for illegally selling 
liquor, his barkeeper, who, if he had made a sale, 
might also have been indicted, could not be compelled 
to answer a question which might tend to criminate 
him, though the attorney-general stated in open court 
that he would not prefer an indictment against him. 
We are inclined to believe that the Tennessee court 
grievously erred in this decision. The logic and 
reason of the case is all in favor ef the view taken by 
the New York courts, i. ¢@., that where exemption 
from criminal prosecution is promised either by stat- 
ute or by the proper representatives of tbe state hav 

ing charge of criminal prosecutions, the result is the 
same,i.é., the privilege of the witness to refuse to 
testify on the ground of self-incrimination ceases, and 
he may be compelled to testify. 








JETSAM AND FLOTSAM. 
AN AGE OF SPECIALISTS—BUSINESS ATTORNEYS TO 
ATTORNEYS AT LAW. 

A slight division of labor began civilization; the 
right division of skill means modern success. Once a 
lawyer in a small community, atleast, might suc- 
ceed as lawyer, insurance agent, real estate dealer, 
and preach on Sundays. In the larger cities he 
could practice criminal law, handle collections, write 
abstracts for titles to real property and lecture on 
medical jurisprudence and still succeed. In this 
modern era of rapid results all men must, to do the 
best in any line, become expert in that line, and law- 
yers who succeed best, measured by either the fees 
they collect or their eminence as able attorneys, must 
become specialists. The important and ever present 
question is the selection ofclients and causes. They 
cannot use the “‘want columns” for clients, as is done 
in advertising for a clerk or stenographer, but to 
get the kind of practice desired they must make 
known their fitness and desire for that kind of work. 
Nor have we in this country, unfortunately, that 
member of the profession which in England is calied 
the solicitor, but who is, in fact, merely the business 
attorney to the barrister. One of the schemes offered 
to inaugurate in this country, to some extent, the 
office of the solicitor is that proposed by Mr. Brad- 
ford A. Bullock of New York City. Business-Attor- 
ney-to-Attorneys-at-Law is the title used by Mr. Bul- 
lock, for several years in his original work of making 
and keeping clients for commercial lawyers. This 
seems to open a new field for lawyers. Mr. Bullock 
is now retained by many of the most successful law- 
yers in the United States, as their business-getting 
partner, and his success in representing their inter 





ests seems to be attested by the steadily increasing 
number of his clients. Twenty years ago this plan 
would have failed, for many lawyers then, McCaw- 
ber-like, thought the only way to get clients was to 
wait for something to turn up, but now those who 
succeed best have a hand in the turning, and asa well- 
known New England law firm recently put it: ‘In 
these times of modern competition, it is no more im- 
portant to know how to do the business than to know 
how to get it to do.”” Schemes such as that offered 
by Mr. Bullock, some good, others indifferent, will 
constantly be devised and effered to the profession. 
It is well to examine every sucn scheme carefully not 
only to detect such as have no merit, butalso to avoid 
failing to recognize one which may be founded on 
right principle and become the key which may open 
up some new avenue of professional employment and 
remuneration. 








CORRESPONDENCE. 


CONFLICTING JUDICIAL DECISIONS—A REMEDY SUG- 
GESTED. 
Editor of the Central Law Journal: 

In a recent issue of the CENTRAL LAW JOURNAL 
(Vol. 62, p. 179), complaint is made of conflicting opin- 
ions of appellate courts, referring especially to the 
courts of last resort of Illinois and Missouri, incident- 
ally invoking efforts on the part of practitioners look- 
ing toward judicial improvement, and (semble) attrib- 
uting judicial vacillation to inadequate official com- 
pensation. In the opinion ofthe present writer, the 
cause lies far deeper, for in one of our large cities, 
where twobranches of an appellate court are held, 
the justices being the recipients of annual-salaries of 
$10,000 each, the opinions promulgated from the con- 
sultation rooms in the northwest corner of the floor 
on which the court sessions are held, are frequently 
diametrically opposed in legal pronouncement, to the 
effusions emanating from the chambers located in the 
southeast corner of the same floor, in synchronous 
consideration of identical principles; while the su- 
preme court of the same state, contemporaneously 
wrestling with like doctrinal problems, hand down 
decisions differing from the conclusions of either of 
the intermediates. 

Many causes have been assigned for the admittedly 
unsatisfactory condition of the various courts. It 
was thought for a time that code practice would 
prove a panacea for ailments of the juridical system, 
and a majority of the states literally fell over them- 
selves in wiping out the ancient practice of the com- 
mon law, only to find confusion worse confounded 
and to discover that the rules of certainty in pleading 
established by the principles of ancient practice, could 
not be safely disregarded, and that material relaxa- 
tion of those rules means merely putting a premium 
on carelessness, and inevitable retrogression of bench 
and bar. 

Again, it has been urged that the electoral system is 
at the root of the difficulty, yet after constant con- 
tact, not only in practice and close study of reported 
decisions, but personally as well, extending over 
many years, witha large number of representative 
judges of both classes, the writer fails to discern any 
great superiority over state judges, popularly elected, 
on the part of federal judges, exemplars of the ap- 
pointive system. A case is recalled, where, on a de- 
murrer to a bill in chancery filed in the Circuit Court 
of the United States, in which grave charges were 
made against certain officers of a corporation, the 
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eminent jurist, is sustaining the demurrer, based his 
decision upon the fact that he was acquainted with 
some of those officers, and was sure that they would 
not be guilty of the official outrages complained of, 
and this in the face of the almost kindergarten prin- 
ciple that the demurrer admitted the charges in toto! 
It is needless to say that this decision was anterior to 
the recent developments in high finance. Another 
familiar form of the strictures upon popular election 
of the judiciary is directed against political control, 
yet in the city above referred to some years ago, the 
members of the bar rose in their might, demanding 
the right to say whom the people should elect as 
judges, and stridently named an independent nonpar- 
tisan ticket, which the p2ople elected over the politi- 
cal nominees by an overwhelming majority. The re- 
sult was so discouraging in the comparatively weak 
character of the jurists selected at this and the next 
succeeding judicial election, that the lawyers gave it 
up as a bad job, though their selections were popu- 
larly ratified at the polls on both occasions; it may be 
added parenthetically, that the successful and well 
known lawyers who received the largest (almost 
unanimous in fact) vote at the bar, failed to measure 
up to expectations equally with their confreres, upon 
being invested with the ermine. 

How, then, shall the situation, lamentable as 
it is, be improved? Why is the high-salaried 
metropolitan judicial functionary, in a legal sense, 
no better than—if as good as—the often poorly paid 
rural jurist? The reason is not far to seek. The 
judges are always taken from the more prominent 
and financially successful members of the bar, so the 
bar must be atfault. The writer often noticed in an 
association law library in the great commercial center 
above used as an illustration, that of the habitues who 
had passed thirty, those who were the most assiduous 
workers and conscientious students, were, as a rule, 
the shabbiest. In other words, legal attainment is 
not the measure of professional success. A promi- 
net attorney in that city, in advising an aspirant for 
legal station, stated in substance: ‘‘You are mistaken 
in the chief end of a lawyer; is is not this,’ tapping 
his cranium, ‘‘but those,’”’ indicating his pedal ex- 
tremities. 

The stream cannot rise higher than its source (par- 
don sotrite an allusion.) Parvus Jacobus Horner’s 
famous plum was not extracted from aragout of rab- 
bit. If the bench is weak, ex necessitate ret, it is be- 
cause the prominent lawyers as a class, lack legal at- 
tainmentin its broad sense; they are those who are 
successful, not because of use of brain, but of the 
lower propellants. Asystem which will necessitate 
better headwork as the arcanum of success in prac- 
tice, must as a corollary, improve the coherence of 
judicial dicta. Given a bar in which the best workers 
become the prominent lawyers, the bench will re- 
spond to the improvement of its source. This end 
can be attained only by a recurrence to the old fash- 
ioned bill of costs. If a litigant knows he will, if un- 
successful, be compelled to pay his opponent’s attor- 
ney’s fees, he will choose the worker in preference to 
the bluffer. Under that system the Sydney Cartons 
are rare, though they may exist, while here they are 
‘plentiful as b!ackberries.”’ As itis, the people, judi- 
cans ab ore, ne a capite, select the lawyer with 
the mouth, regardless of the theory of cerebral con- 
volutions, with the result that the typical prominent 
lawyer of today is mainly vox sonans et preterea ni- 
hil. Under the practice of compelling the loser in 
litigation to pay all costs, including attorneys’ fees, 
more attention will be paid to sense and less to sound 





An able bench presupposes an able bar, and where 
bluster is the chief ingredient essential to a success- 
ful professional career, the selection is necessarily re- 
flected in an oversupply of Dogberrys — no, that is 
hardly fair to the poet, as the latter only made Dog- 
berry a justice of the peace, while the writer has seen 
his type, mutatis mutandis, presiding over a court 
of record. R. H. TOWNE. 
Osborne, Kan., April 10th, 1906. 
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FEDERAL STATUTES ANNOTATED, VOL. 9. 

Volume 9 of the well edited and now well known 
and highly commended compilation of federal laws, 
known as the Federal Statutes, Annotated, is exclu- 
sively a treatise on the constitution of the United 
States. Every section and sub-section of the consti- 
tution isset out in large type, followed by long and 
exhaustive notes citing all the cases, state and federal, 
construing the provis‘ons of that sacred and famous 
document. It would be difficult to fully express our 
admiration of the splendid execution of this annota- 
tion of the constitution of the United States,by Thomas 
H. Calvert, who prepared The notes to the textin this 
volume. They show patient, careful, and apparently 
exhaustive research, and the statement of the rules 
of construction, with their fine distinctions and ex- 
ceptions are stated with wonderful accuracy and 
clearness, which at once inspires confidence in 
the author’s work. We desire especially to commend 
the discussion of the first section of the fourteenth 
amendment, particularly the clause concerning due 
process of law. Over 120 pages are given to a very full 
and thoroughly interesting discussion of the con- 
struction of this very important clause of the four- 
teenth amendment that should prove very valuable to 
the profession. 

Printed in one volume of 949 pages, and published 
by Edward Thompson Co., Northport, Long Island, 
N. Y. 


AMERICAN DIGEST, 1905A. 


We are again compelled to confess our inability to 
coin any further words of general or particular enco- 
mium in our reviews of the semi-annual recurrence 
of the volumes of the American Digest series, than 
those we have already used in our reviews of prior 
volumes. The digest for 1905A is now before us. We 
notice some very excellent features of this volume. In 
the first place, the references to the Century Digest 
appear to be more frequent; secondly, the statement 
of points decided are by comparison more concise and 
stated in briefer language, a notable feature of good 
digesting. As to the first point nothing could be 
more important. The Century Digest is now recog- 
nized as the leading digest of American case law, and 
the American Digest system is its proper continua- 
tion. A man who finds a case in any of the semi-an- 
nul volurres and who desires to run back quickly 
over the prior authorities can do so promptly by 
means of the cross-references to the corresponding 
sections in the Century Digest. In this way he can 
render an opinion on any point, however difficult, in 
a very short space of time. If there is any case on the 
subject under investigation he will generally find it in 
the Century Digest or its annual continuations. As to 
the second point, it hardly need be argued that the 
clearer and more concise the statement of a legal 
proposition, the more quickly it is understood. The 
is hardly ever occasion for very long syllabi. On the 
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whole the present volume seems to show an increased 
though not very great improvement over prior vol- 
umes, and will therefore continue to enjoy the conti- 
dence and patronage of the profession. 

Printed in one volume of 2414 pages, ard published 
‘by West Publishing Co., St. Paul, Minn. 


HUMOR OF THE LAW. 

The great earthquake in San Francisco recalls an 
amusing incident which occurred some yearsago. A 
prominent jurist of Southern California had come 'to 
the city to try a case before the supreme court. He 
was staying at the Palace Hotel, and entering his room 
rather late, he was startled by a suspicious rattling of 
the lock of his door. Grasping a large walking stick 
and shaking it fiercely he rushed forward, saying: 

**You miserable thief, don’t you try to break in here, 
or I?ll brain you!” 

With this threat, he flung open the door to tind the 
‘corridors deserted. After a night of vigilance, he ap- 
jproac hed the hotel clerk the next morning to com- 

yplain, and was informed that the midnight offender 
thad been an earthquake. 


WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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106, 112, 160 
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‘1. ABATEMENT AND REVIVAL — Death of Party.—Su- 
*preme court will not order the substitution of the per- 
-sonal representative of a deceased party on appeal from 
an order of the circuit court refusing such substitution. 
—Marion v. City Council of Charleston, S. Car., 52S. EK. 
iRep. 418. 

2. ABATEMENT AND REVIVAL—Issue of Alias Summons. 
— Where the original summons has been regularly re- 
turned by the sheriff “not found,” and alias writs have 
‘been likewise returned, and continuances entered until 
the declaration is filed, the action does not abate.— 
© nited States Oil & Gas Well Supply Co. v. Gartlan, W. 
Va., 528. KE. Rep. 524. 





3. ABATEMENT AND REVIVAL—Nonresident Defendant. 
—In order that a suit or action may abate, under the pro- 
visions of Code 1899, ch. 125, § 8, the return must show 
that the defendant isa nonresident, and that he is not 
found is insufticient.—United States Oil & Gas Well Sup- 
ply Co. v. Gartlan, W. Va., 42S. E. Rep. 524. 

4. ABDUCTION — Prostitution of Infant. — Under the 
statute making it an offense for the keeper of a house of 
prostitution to permit a female under 18 years of age to 
livein the house, it is immaterial whether the keeper 
knows the age of the female, and whether such female 
is Virtuous or not.—Maguire v. People, Ill.,76 N. K. Rep. 
67. 

5. ACCIDENT INSURANCE—Proofs of Loss. — Proofs of 
loss in anaction on an accident insurance policy held 
admissible onlyto prove compliance with the condition 
of the policy.—Order of United Commercial Travelers of 
America v. Barnes, Kan., 82 Pac. Rep. 1099. 

6. ADVERSE PoOssEssioON—Color of Title. — A sheriff’s 
deed to real estate sold under execution beld sufticient 
to constitute color of title, though it actually conveyed 
nothing.—Tarplee v. Sonn,$6 N. Y. Supp. 6. 

7. ADVERSE POSSESSION — Interruption. — Plaintiff’s 
adverse possession us against his grantee in a deed held 
interrupted by a sale ofthe property by such grantee to 
another, who never recognized plaintiffi’s possession.— 
Garst v. Brutsche, lowa, 105 N. W. Rep. 452. 

8. ADVERSE POSSESSION—Presumption of Grant. —A 
presumption of a grant from lapse of time with posses- 
sion never arises, where all the circumstances are con- 
sistent with the nonexistence of such grant. — Logan’s 
Heirs v. Ward, W. Va., 52S. E. Rep. 398. 

9. ALTERATION OF INSTRUMENTS—Materiality of Alter- 
ation —If a written agreement not under seal is altered 
by the party claiming under it in a material part, he 
cannot recover on the altered agreement, nor on the 
contract in its original form.—Philip Carey Mfg. Co. v. 
Watson, W. Vu.,52S. E. Rep. 515. 


10. ANIMALS—Liability for Injury by Dog.—Gen. Laws 
1886, ch. 111, §§ 3, 5, held not to impose a lability for acts 
of a dog committed within the inclosure of the owner or 
keeper except upon proof of knowledge of a vicious 
propensity —Oldham v. Hussey, R. I., 62 Atl. Rep. 377. 


ll. APPEAL AND ERROR—Adding Parties by Amend- 
ment.-If parties who should be plaintiffs in error are 
omitted. they can be added by amendment to the bill of 
exceptions tiled by one proper plaintiff in error.—Screws 
v. Anderson, Ga., 528. EK. Rep. 429. 


12. APPEAL AND ERROR—Compliance with Judgment. 
—The satisfaction of a judgment aguinst a county, and 
the issuance ofa warrant for its payment, under Bal- 
linger’s Ann. Codes and St. § 5676, held not to prevent an 
appeal by the county, and on succeeding on appeal re- 
lief may be awarded as authorized by section 6526.—Og- 
den vy. Chehalis County, Wash., 82 Pac. Rep. 1095. 

13. APPEAL AND ERROR—Decisions Reviewuble. —An 
appeal from order made afterthe entry of a judgment 
held subject to dismissal after affismance of the judg- 
ment.— Mendocino County v. Peters, Cal., 82 Pac. Rep. 
1124. 

14. APPEAL AND ERROR—Exclusion of Evidence. — On 
the issue whether a person was intoxicated ata certain 
time the error in excluding certain evidence held not 
cured by the admission of other evidence.—Kub]man v. 
Wieben, Iowa, 105 N. W. Rep. 445. 

15. APPEAL AND ERROR —Instructionsin Bastardy Pro- 
ceedings.—Defendant, to limit the original complaint 
and magistrate’s record in bastardy, in evidence, to 
show compliance with the preliminary statutory re- 
quirements, should request instructions to disregard that 
evidence in considering other propositions. — McLaugh- 
lin vy. Joy, Me., 62 Atl. Rep. 348. 

16. APPEAL AND ERROR—Law of the Case. — The deci- 
sion of the supreme court on a former appeal is binding 
upon such court as well as the trial court, irrespective 
of its correctness.—Pautz v. Plankinton Packing Co., 
Wis., 105 N. W. Rep. 482. 
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17. APPEAL AND ERROR—Matters Reviewable.—Where 
the record contains no bill of exceptions, only errors 
apparent on the face of the record can be reviewed.— 
Kalish v. City of Chicago, Ill., 76 N. E, Rep. 40. 

18. APPEAL AND ERROR—Parties Entitled to Appeal.— 
A party has no right to prosecute an appeal from a de 
cree, the reversal of which would give bim nothing more 
than that which he had received thereunder.— Rowland 
v. Rowland, Va., 528. EK. Rep. 366. 

19. APPEAL AND EnROR—Proceedings after Remand.— 
Where notice to the adverse parties of the redocketing 
of a cause after remand is necessary, the judgment 
should specifically show the giving of such notice.— 
Guage v People, Ill., 76 N. E. Rep. 56. 

20 APPEAL AND ERROR -TLeory and Grounds of Deci- 
sion in Lower Court.—Defendant, having rested his case 
onthe court’s charge, and having been defeated, cannot 
urge on appeal that another question should have been 
submitted, which, if resolved in his favor, would have 
entitled him to a verdict.—Twaddell v. Weidler, 96 N.Y. 
Supp. 90. 

21. APPEAL AND ERxOR—Theory of Action.—A defend- 
anton appeal heid not entitled to urge that the com- 
plaint did not justify the submission of the cause upon 
the theory en which it was submitted. —-Weidner v. Olivit, 
96 N. Y. Supp. 37. 

22. APPEAL AND ERROR--Waiver of Error.—An objec- 
tion that appellant’s failure to present « ground for re- 
versal in his opening brief constituted a waiver of the 
error held not a right which could be invoked by the re- 
spondent.—Lewis v. City and County of San Francisco, 
Cal., 82 Puc. Rep. 1106, 

23. 4SSAULT AND BATTERY — Indecent Assault. — The 
words “lewd and lascivious,” used in a statute prohibit- 
ing any lewd and lascivious act with a child under 14 
years of uge, held not to limit the application to an act 
between persons of opposite sexes.—Veople v. Zuell, 
Cal., 82 Pac. Rep. 1128. 

24. ASSISTANCE, WRIT OF —When Issued.—A writ of as- 
sistance will not be awarded in case of doubt, nor where 
there is a question of legal title to be tried. — Board of 
Home Missions of Presbyterian Church in United States 
of America v. Davis, N. J.,62 Atl. Rep. 447. 


25. ATTORNEY AND CLIENT—Attorney’s Lien.—An at- 
torney held to have a lien on papers and money in his 
possession for a portion of his compensation. — First 
State Bank v. Sibiey County Bank, Minn., 105 N. W. Rep. 
455. 

26. BANKRUPTCY — Effect of Discharge. — Claim for 
go. ds obtained under false statement held released by 
discharge in bankruptcy, under Bankr. Act, July 1, 1698, 
ch. 541, §§ 17, 63a, 30 Stat. 550, 562 [U. S. Comp. St. 1901, pp. 
#428, 3447), where not reduced to judgment before dis- 
charge in bankruptcy.—Tindle v. Birkett, N. Y.,76N. E. 
Rep 25. 

27. BANKRUPTCY—Exemptions.—A bankrupt who isa 
professional guide for hunters and fishermen, and as 
such registered under the laws of Maine, is entitled to 
the excmption of a canoe as a too! of his trade or occu- 
pation, under Rev. St. Me., ch. 83, §64, par. 6, but a rifle 
does not come within such exemption —Jn re Mullen, U. 
8. D. C., D. Me., 140 Fed. Rep. 206. 

28. BANKRUPTCY—Mortgage.—Mortgage by bankrupt 
held based on a sufficient consideration. — First State 
Bank v. Sibley County Bank, Minn., 105 N. W. Rep. 485. 

29. BANKS AND BANKING — Exhibiting False Paper to 
Bank Examiner.—Where one of two officers of a trust 
company produces a fvlse minute to the examiner in 


the presence of the other, who by his silence acquiesces. 


ia such exhibition, although he knows of its falsity, both 
are guilty ofa misdemeanor, under Pub. Laws 1899, p. 
450.—State v. Twining, N. J., 62 Atl. Rep. 402. 

30. BENEFIT SOCIETIES—Change of Beneficiary.—The 
beneficiary in a mutual benefit Certificate cannot object 
to a change of the beneficiary made and acted on by the 
association during the member’s lifetime. — Wandell v. 
Mystic Toilers, lowa, 105 N. W. Rep. 448. 





31. BENEFIT SOCIKTIES—Subrogation.— Where a bene- 
ficiary purchases insurance on trust property to secure 
his debt, and a loss occurs, and the insurance company 
pays the whole debt secured, it is entitled to an assign— 
ment from the trust creditor of the debt so paid.—Baker 
v. Monumental Savings & Loan Ass’n, W. Va.,52S. EB. 
Rep. 40%. 

32. BILLS AND NOTES—Advancement as a Considera- 
tion.—Where a mother gave money to her son as an ad- 
vancement, a note afterwards given to evidence the ad- 
vVancement was without consideration.—Baum y. Palmer, 
Ind., 76 N. BE. Rep. 108. 

33. BILLS AND NOTES — Rights of Accommodation 
Maker —Where one makes an accommodation note and 
is compelled to pay it, he may recover the amount, with 
interest,fromthe parties for whose accommodation be 
made it.—Morgan v. Thompson, N. J.,62 Atl. Rep. 410. 


34. BILLS AND NOTES—Right to Insert Amount. — The 
amount stated in the margin of a note, whether expressed 
in word8 or figures, cannot supply the omission to insert 
the amount in the body of the note.—Chestnut v. Chest- 
nut, Va ,528. EK. Rep 348 

35. BOUNDARIES — Establishment of Acquiescence.— 
Acquiescence of certain landowners, whose lands are: 
bounded by a county line, as to the location of such: 
boundary, will not be binding on other landowners not 
holding under them, and whose lands touch the county 
line at another place.—Ivy v. Cowwart, Ga., 52 8. EL 
Rep. 436. 

36. CaRRIERS—Care Required as to Express Messenger:. 
—Arailroad company owes the express messenger at. 
least us high «a degree of care as it owes its employees.— 
Shannon’s Admr. v. Chesapeake & O. Ry. Co., Va., 52 S. 
E. Rep 376. 

37. CARRIERS — Forcible Expulsion of Passenger. — 
Where the servants of a carrier by mistake ejected a 
passenger, the carrier held liable for the tort; the good 
faith of the servants being only available in defeating a 
recovery of punitive damages.—Seaboard Air Line Ry. v- 
O’Quin,Ga., 528. K. Rep, 427. 

38. CARRIERS—Termination of: Relation After Arrival 
of Goods.-—After the lapse of a rensonable time for the 
consignee to remove the goods after he has been given 
notice of their arrival at their destination, the liability 
ofthe common carrier as such ceases.— Becker v. Penn 
sylvania RK. Co.,96 N. Y. Supp. 1. 

#9. CARRIERS—Wrongful Expulsion.—Jn an action by a 
passenger to recover for illegal expu'sion from train, the 
carrier cannot prove the conviction of the plaintiff of 
usivg profane language iv the presence of females on 
the occasion when he was forcibly expelled.—Seaboard 
Air Line Ry. v. O’Quin, Ga.,52S E. Rep. 427. 


40. CERTIORARI— Defect of Parties.—Where,on return 
of certiorari to set aside municipal action, parties not 
before the court have acquired rights if such action 
should be held valid, the court should stay the proceed- 
ings until the parties are brought in or dismiss the 
certiorari.—Livermore v. City of Millville, N. J., 62 Atl. 
Rep. 408 

41. CERTIORARI — Revocation of Privilege Granted 
Street Ruilroad.—The exercise of municipal authority in 
revoking the privilege granted a street railroad com- 
pany in the streets is not judicial so as to be subject to 
review by writ of certiorari, under Code 1899, ch. 110, §§ 
2,3.—Wheeling & E. G. R. Co. v. Town of aati 
W. Va ,528. K. Rep. 499. . 

42, CHARITIES—Charitable Bequests—A bequest to mm 
trustee for the purpose of making such distribution. 
among religious, benevolent, or charitable objects as be 
may select is void as vague and indefinite.—Hegeman’s: 
Exrs. v. Roome, N. J., 62 Atl. Rep. 392. 

43. CHATTEL MORTGAGES—Binding Effect of Recitals. 
—In replevin, where the controversy consists of a dis- 
pute between chattel mortgagees, and the mortgages. 
were executed at different times, the :ecitals in one of 
the mortgages are not binding upon the holder of the- 
other.—Judy v. Buck, Kan., 82 Pac. Rep. 1104. 
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44. ConsPIRACY—Liability of Conspirators.—All parties 
to a conspiracy to injure another’s business because of 
his refusal to do some act held liable for resulting loss 
or overt acts done in pursuance of the conspiracy.— 
Purington v Hinchliff, 11l.,76N.E. Rep 47. 

45. CONSTITUTIONAL LAW — Employment Agencies. — 
Laws 1904, ch. 432, regulating the keeping of employment 
agencies, held a valid exercise of the police power, and 
notin conflict with the constitutional right to carry on a 
lawful business.—People v. Warden of City Prison of 
New York, N. Y., 76N. E. Rep. 11. 

46. CONSTITUTIONAL LAw—Inheritance Tax.— Brothers 
and sisters of a decedent may be subjected to inheritance 
tax imposed by St. Cal. 1893, p. 19%, as amended by St. 
Cal. 1599, § 10, without denying the equal protection of 
the laws granted by Const. U. 8S. Amend. 14.—Campbell 
v. State of California, U. S. 8S. C., 26 Sup. Ct. Rep. 182. 

47. CONSTITUTIONAL LaW—Mechanics’ Lien Law.—The 
mechanics’ lien law (P. L. 1898, p. 538), in so far as it al- 
lows a liento the subcontractors is not unconstitutional 
as depriving the owner of his property without due pro- 
cess of law.—Gardner & Meeks Co. v. New York Cent. & 
H. R.R. Uo., N. J., 62 Atl. Rep. 416. 

48. CONSTITUTIONAL LAW—Re- sale of Theater Tickets. 
—Laws 1595, p. 974, ch. 1042, entitled *‘An act to protect all 
citizens in their civil and legal rights,” does not apply to 
a provision in aclausein a theater ticket rendering it 
void if sold by the purchaser on the sidewalk.—Collister 
v. Hayman, N. Y., 76 N. E. Rep. 20. 

49. CONSTITUTIONAL LAW — Right of Suffrage. — The 
provision of Const., art. 7,§1,as amended in 1595 (Gen. 
Laws 1895, p. 7, ch. 8), limiting the right of suffrage as to 
naturalized citizens, is not inconflict with Const. U. 8S. 
Amend. 14, abridging the privileges or immunities of 
citizens of the United States.—State v. Webber, Minn., 
105 N. W. Rep. 490. 

50. CONSTITUTIONAL LAW—Who Entitled to Question 
Validity of Statute.—A city held not entitled to raise 
the question of the validity of a statute under which it 
proceeded to condemn property for the regrading of a 
street.—Smith v. City of Seattle, Wash., 82 Pac. Rep. 
1098. 

51. CONTEMPT—Review.—A judgment for contempt in 
the presence of the court, where nocomplaint is filed, no 
evidence taken, and no trial had, may be reviewed with- 
out a motion for a new trial.—Crites v. State, Neb., 105 N. 
W. Rep. 469. 

52. CONTRACTS—Offer and Acceptance.—Where plaint- 
iffs by letter offered to install certain grates and blow- 
ers under defendant’s boilers, and defendant wired ac- 
ceptance, there was an express contract excluding any 
contract by implication.—Beggs v. James Hanley Brew- 
ing Co., R. 1., 62 Atl. Rep. 373. 

53. CORPORATIONS—Action Against Stockholders. — 
Judgment refusing to find liability on the part of the 
stockholders of a corporation an asset to which creditors 
were entitled to look for payment held sustained by the 
evidence.—Sterling Electric Co. v. Augusta Telephone 
& Electric Co., Ga., 52S. E. Rep. 541. 

54. CORPORATIONS—Action by Stockholder to Prevent 
Consolidation.—A stockholder in a corporation entitled 
to have a certificate of stock issued to him, but who had 
never exercised that right, has a standing to ask the 
court to prevent such corporation, or one with which it 
had been consolidated, from voting on shares in such 
corporations formerly owned by the corporation with 
which it consolidated.—O’Connor v. International Silver 
Co., N. J.,62 Atl. Rep. 408. é 

55. CORPORATIONS—Consideration to Sustain Assign- 
ment of Credits.—An antecedent debt held not a suffi 
cient consideration to sustain an assignment of credits 
by an insolvent corporation, under P. L. 1896, p. 298, § 64. 
—Russell & Erwin Mfg. Co. v. &. OC. Faitoute Hardware 
Co., N. J., 62 Atl. Rep. 421. 

56, CORPORATIONS—Cutting off Borough’s Water Sup- 
ply.—A borough held entitled to an injunction pendente 
ate restraining a water company from cutting off the 
borough’s supply for nonpayment of past service.—Bor- 





ough of Washington v. Washington Water Co., N. J., 62 
Atl. Rep. 390. 

57. CORPORATIONS — Jurisdiction of Equity to Dis- 
solve.—Equity has jurisdiction at the suit of notless than 
one-third in interest of the stockholders of a corporation 
to dissolve the same on a bill setting forth facts showit.g 
good cause —Rainey v. Freeport Smokeless Coal & Cok- 
ing Co., W. Va., 52S. E. Rep. 52s. 

58. CORPORATIONS—Liability us Indorser on Note.— 
Corporation held not liable as indorser on certain instru- 
ments, regardless of whether such instruments were ne- 
gotiable promissory notes or not.—Wickersham Bank- 
ing Co. v. Nicholas, Cal., 82 Pac. Rep. 1124. 

59. CORPORATIONS - Power of Court to Dissolve.—A 
court cf equity, independent of statutory authority, ean- 
not decree the dissolution of a corporation. -Conklin vy. 
United States Shipbuilding Co., U.8.C0.C.,D. N.J.,140 
Fed. Rep. 219. 

60. CORPORATIONS—Unauthorized Assumption of In- 
corporation.— Mere use of corporate name by a concern, 
without any fraudulent intentions or consequences, 
held not a violation of t!:e criminal code (Starr &C. Ann. 
St. 1896, ch. 38, § 368), making the unauthorized use of a 
corporate name an offense.—People v. Rose, lll., 76N. 
E. Rep. 42. 

61. CRIMINAL EVIDENCE — Mental Capacity. — Where 
there is evidence introduced by accused raising an issue 
as to his mental capacity, it is not error to instruct the 
jury as tothe law applicable to such an issue.—Patterson 
v. State, Ga., 52S. E. Rep. 534. 

62, CRIMINAL EVIDENCE—Photographs.—In homicide 
certain photographs held admissible in evidence as bear- 
ing on the weight to be given totestimony of a witness, 
who testified to having seen defendant in a distant city. 
—State v. Rogers, Iowa, 105 N. “V. Rep. 455. 

63. ( RIMINAL LAw—Evidence as to Other Offenses. — 
Ina prosecution for bribery, it was error forthe court to 
permit a witness to state that she had been given whisky 
to drink, and had intercourse with a man at the home of 
accused the previous night.—Haynes v. Commonwealth, 
Va., 52 8. E. Rep, 358. 


64. CRIMINAL TRIAL—Evidence.—In & prosecution un- 
der P. L. 1899, p. 450, it is not error to permit an examiner 
of a banking department to testify that he was acting as 
such examiner when the false paper was exhibited.— 
State v. Twining, N. J., 62 Atl. Rep. 402. 


65. CRIMINAL TRIAL—Receiving Stolen Goods.—In a 
prosecution for receiving stolen goods, evidence that 
other stolen goods were found in defendant’s pusses- 
sion at and prior to the time of the receiving complained 
of held admissible to show guilty knowledge.—Buechert 
v. State, Ind., 76 N. E. Rep. 111. 


66. CRIMINAL TRIAL—Refusal to Allow Withdrawal of 
Plea.—An order denying accused the right to withdrawa 
plea of not guilty and plead anew will not be reviewed in 
the absence of abuse of discretion of the trial court.— 
Commonwealth v. Tucker, Mass.,76N.E. Rep. 127. 


67. CRIMINAL TRIAL — Testimony as to Statement of 
Accused at Inquest.—In a criminal trial, itis competent 
to prove the statement of the prisoner at a coroner’s in- 
quest by witnesses who profess to remember the sub- 
stance of such statement.—Green v. State, Ga., 52 S. E. 
Rep. 431. 

68. DAMAGES—Fractured Knee-cap.—Twelve hundred 
dollars is not excessive damages for a fractured knee- 
cap.—Galligan v. Woonsocket St. Ry. Co., R. I.,62 Atl. 
Rep. 376. 

69. DAMAGES—Interference with Business.—Damages 
consisting of loss of time, or interference with business, 
resulting from personal injuries, is special and recover- 
able only when specially alleged.—Union Traction Co. v. 
Sullivan, Ind , 76 N. E. Rep. 116. 

70. DBATH—Damages.—In an action by a father for 
killing his son by wrongful act, the jury is not confised 
to compensatory damages, but may consider the sorrow, 
mental distress, and bereavement of the father.—Kelley 
vy. Ohio River R. Co., W. Va., 52 8. E. Rep. 520. 
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71. DEATH—Vresumption After Seven Years. — That 
presumption that a person once shown to have been 
alive continues to live may be overcome by the presump- 
tion of death arising from seven years’ unexplained ab- 
sence, there ust be a lack of information concerning 
the absentee on the part of those likely to hear from 
him.—Modern Woodmen of America v. Gerdom, Kan., 
82 Pac. Rep. 1100. 

72. DEDICATION —Public Streets — As between an 
owner or his alienees and the public claiming a dedica 
tion, the acceptance may be implied from the actual ap- 
propriation and use of the land by the public.—Town of 
Harper’s Ferry v. V. Kaplon & Bro., W. Vu. ,52 8. E. Rep. 
492. 

73. DEEDs—Estate Conveyed.—A widow whose dower 
in certain premises had not been admeasured held to 
have acquired a life estate in two-thirds thereof only, 
uuder a deed from her son which matured into a free- 
hold on the son’s death during her life. — Tarplee v. 
Sonn, 96 N.Y. Supp. 6. 

74. DEEDS—Time of Taking Effect. — A grantee in a 
deed delivered in escrow held to have acquired the title 
subject to a life use in the grantor.—Griliey v. Atkins, 
Conn., 62 Atl. Rep. 337. 

75. DESCENT AND DISTRIBUTION—Changing Loan to 
Advancement.—Where a son gave a note for money 
given him by his mother, the subsequent execution ofa 
written agreement to regard the transaction as an ad- 
vancement, and to hold the note only as evidence there- 
of, changed the loan into an advancement. — Baum v. 
Palmer, Ind., 76 N. E. Rep. 108. 

76. DISMISSAL AND NONSUIT—Failure to File Declara- 
tion —-An action may not be dismissed at rules by the 
clerk for want of declaration where the process has not 
been executed, unless defendant appears and entersa 
rule for a bill or declaration.—United States Oil & Gas 
Well Supply Co. v. Gartlan, W. Va., 52S. E. Rep. 524. 

77. Divorcge—Statutory Provisions as to Remarriage.— 
Laws 1905, p 194, and Laws 1905, p 317, amending Hurd’s 
Rev. St. 1903, ch. 89, prohibiting remarriage of divorced 
persons in certain cases, etc., held not subject to any 
constitutional objection.—Olsen v. People, Ill., 76 N. E. 
Rep. 89. 

78. DivoRcE—Support of Children.—The legal obliga- 
tion of a husband to support his minor children held not 
impaired by a divorce at the suitof his wife for his mis- 
conduct, which gives the custody of the children to her, 
but is silent as to their support.— Spencer v. Spencer, 
Minn., 105 N. W. Rep. 483. 

79. DowkER—Voluntary Conveyance —It is not neces. 
sary, in order to set aside a voluntary conveyance as 
fraudulent, that the grantee shall participate in the 
fraudul-nt intent of the grantor. — Higgins v. Higgins, 
Ill.,76N KE. Rep. 86. 

80. DRAINS—Assessments.—The drainage district treas- 
urer’s return, describing delinquent lands by section, 
township, and range, was not insufficient for failure to 
name the state and county; or, if defective, could be 
cured by amendment.—People v. Prust, Ill., 76N.E. Rep. 
iv. 

81. EASEMENTS—Additional Servitude.—The owner of 
a servient tenement held not limited in the number or 
character of the easements to which he may subject his 
land.—Galletly v. Bockius, Cal., 82 Pac. Rep. 1109. 

82. EASEMENTS—Injunction to Restrain Obstruction of 
Way.—An injunction to restrain the obstruction of a 
way will not be granted until the question of title is de- 
termined, where such question is im serious dispute.— 
Bernei v. Sappington, Md., 62 Atl. Rep. 865. 

88. ELECTIONS—Jurisdiction of Special Court. — The 
jurisdiction of a special court, constituted under Code 
1899, ch 6, draws itto the right to hear and determine 
all questions as to the regularity and sufficiency of the 
pleadings in the contest for a judicial office. — Morrison 
v. McWhorter, W. Va., 528. E. Rep. 394. ) 

84. ELECTRICITY — Negligence — The jury may infer 
negligence from the omission of a guard between an 
electric light wire and the guy wire of a telephone post. 





—Guinn v. Delaware & A. Telephone Co., N. J., 62 Atl. 
Rep. 412 

85. EMINENT DOMAIN—Injanction.—Where, on hearing 
of petition to enjoin a street railway from operating its 
cars on certain land which petitioner claimed, the evi- 
dence authorized a finding that petitioner had no title, 
there was no abuse of discretion in refusing the injunc- 
tion.—Haden v. Atlanta Northern Ry. Co., Ga., 52 S. E. 
Rep. 481. . 

86. Equiry—Enforcement of Forfeiture. — Forfeitares 
for nonperformance of covenants when no pecuniary 
injury has resulted and the wrong is easily remedied 
will be relieved from in equity.— Wheeling & E.G. R. Co. 
v. Town of Triadelphia, W. Va.,52S. E. Rep 499. 

87. Equiry—Pleading.— Relief cannot be granted upon 
a state of facts disclosed by the evidence, but not alleged | 
in the bill, in the absence of an amendment of the bill, 
so as to make it conform tothe facts proven.—Higgins 
v. Higgins, Ill., 76 N. KE. Rep. 86. ; 

88. EQuiTy—Quieting Title. — Equity will entertain a 
suit to remove a cloud by one in actual possession 
against an adverse claimant.—Logan’s Heirs v. Ward, 
W. Va., 528. E. Rep. 398. 

89. EQuiry—Sufticiency of Bill.—A_ bill by the receiver 
of an insolvent corporation, praying an accounting by 
defendant fur moneys derived from a sale by defendant 
of property of the corporation under a chattel mortgage 
alleged to be void,-held sufficient.—Pryor v. Gray, N. J., 
62 Atl. Rep. 439. 

90. ESTOPPEL—Teacher’s Certificate.—A county super- 
intendent is precluded on the ground otf estoppel from 
collaterally attacking a teacher’s certificate issued by 
him by showing that it was issued without due examin- 
ation.—Van Dorn v. Anderson, III.,76 N. E. Rep. 53. 

91. ESECTMENT—Kvidence.—In an action to recover 
land as heir of a decedent, the evid considered, and 
held not sufficient to justify the setting aside of a title 
based on recorded instruments.—Thorn vy. Lister, Iowa, 
105 N. W. Rep. 434. 

92 EviDENCE—Boundaries.—Where land was bound- 
ed by acounty line, and processioners ran and marked 
the line, and subsequently it was in controversy between 
landowners, it was error to admit evidence of a proposal 
to agree on a line.—Ivey v. Cowart, Ga., 528. E. Rep. 436. 

93. EVIDENCE—Compet y of Wit —On an is- 
sue as to the amount of benefit to certain property from 
a street improvement, certain witnesses held competent 
to give opimion evidence.—Johnson v. City of Tacoma, 
Wash.,82 Pac. Rep. 1092. 


94. EVIDENCE—Handwriting.—Certain slips executed 
by accused in the course of his business, containing his 
surname, held admissible as standards for comparison 
of handwriting —Commonwealth v. Tucker, Mass., 76 N. 
E. Rep. 127. 


95 EVIDENCE—Market Price.—‘Prices current,” sent 
by a factor to his customer, showing the price of apples 
in the factor’s market on a certain date, were admissible 
against him on an issue between himself and the cus- 
tomer as to the market price at that time. — Weidner v. 
Olivit, 96 N. Y.Supp 37. 

46. EVIDENCE—Parol Conditions Respecting Delivery 
of Deed.—The conditions on which a deed was accepted 
by a purchaser and the purchase money notes and mort- 
gage executed by him held properly shown by parol.— 
McCormick Vv. Merritt, lowa, 105 N. W. Rep. 428. 

97. EVIDENCE — Parol to Explain Deed.—Parol evi- 
dene cannot be admitted in ejectment to prove that by 
mistake certain land was included in the deed.—King v. 
Thompson, W. Va., 528. EK. Rep. 487. 

95. KVIDENCE—Kelevancy.—In an action for fraud and 
conspiracy in depriving plaintiff of an interest in a mine, 
a certain letter, written by one of the defendants to 
plaintiff, held collateral to the issues, and inadmissible 
inevidence. Murrzy v. Moore, Va., 52 8. E. Rep. 381. 

99. EVIDENCE—Res Gestx.—In an action for the pos- 
session of notes given for the purchase price of prop- 
erty, and which defendant claimed to have received 
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from plaintiff’s brother, testimuny as to whut occurred 
at the time of an attempted execution of a power of at- 
torney held admissible as res geste. — Twaddell v. Weid- 
fer, 96 N. Y. Supp. 90 

100. EXECUTORS AND ADMINISTRATORS— Accounting.— 
Though the answer in a suit by legatees against an ex 
ecutor for un accounting admitted eulpable negli- 
gence, held the cause of action, which was for mere non- 
feasance, was barred by laches.—Hill v. Hill, N. J., 62 
Atl. Rep. 385. 

101. KXECUTORS AND ADMINISTRATOKS—Payments to 
Widow.—An arrangement betweeen the widow and H, 
who were the executors of the estate of the widow’s de- 
ceased husband, for the payment of a bequest to her, 
held unauthorized by the will and unsustainable.—/n re 
Hawley, 96 N. Y. Supp. 61. 

102. EXECUTORS AND ADM.NISTRATORS— Quaiifications. 
—Conviction of misdemeavor in United States court and 
fine of $50 held not conviction of infamous crime, within 
Code Civ. Proc. § 2661, 30 as to exclude the person from 
administering ov his father’s estate.—/n re Greene’s Es- 
tate, 96 N. Y. Supp. 98. 

103. FACTORS—Liability for Shipment —Where a factor 
reships goods to another market, he will be liable to the 
principal for the difference between the market price of 
the goods at the place where they should have been sold 
and the price received. — Weidner y. Olivit, 96 N. Y. 
Supp. 37. 

104. FEDERAL CoURTS—Construction of State Statute.— 
The United States Supreme Court cannot, independently 
of federal questions, reverse a judgment of the highest 
court of a state on the ground that a state statute, en- 
acted after the judgment, deprived the state of the power 
to enforce it.—Campbell v. State of California, U.S. 8. 
©., 26 Sup. Ct. Rep. 182. 

105. FEDERAL CourtTs—Taking Property Without Com- 
pensation —Construction of a city statute by the highest 
court of the state as a legislative change of grade of a 
street for its full width held conctusive on the Supreme 
Court of the United States on a writ of error to deter- 
amine whether such statute impairs the obligation of con- 
¢racts.—Mead vy. City of Portland, U.S. 8.C , 26 Sup. Ct. 
Rep. 171. 

106. FRAUDULENT CONVEYANCES—Ownership of Prop- 
erty.—Money used by husband to pay taxes and mort- 
gage on wife’s property held the money of the husband, 
80 as to subject the property to that extent to the lien of 
a judgment against the husbund —Farr v. Hauenstein, 
N. J., 62 Atl. Rep. 383. 

107. FRAUDS, STATUTE OF—lIromise to Pay Debt of 
Another.—Verbal acceptance of written request to pay 
-debt of another held void within the statute of frauds.— 
Chicago Heights Lumber Co. v. Miller, Ill., 76 N. E 
Rep. 52. 

108. GAMING—Option Contracts.—Contracts forthe pur- 
chase and sale of commodities not to be delivered, but 
‘only to be performed by advancing and paying differ 
ences, are void at common law.— Western Union Tele- 
graph Co. v. State, Ind., 76 N. E. Rep. 100. 

109. GARNISHMENT—Situs of Debt.—Foreign railroad 
corporations owning and operating railroads in the state 
anay be proceeded aguinst as garnishees without refer- 
ence to the jarisdiction in which debts due from them 
were contracted or made payable.— Baltimore &O.R Co. 
v. Allen, W. Va., 52S. KE. Rep. 455. 

110. LLomicipe—Effect of Juror’s Taking Notes.—That 
a juror openly took notes of the testimony as it was in- 
troduced held not to vitiate a conviction us a matter of 
law.—Commonwealth v. Tucker, Mass., 76 N. EK Rep. 
127. 

111. HUSBAND AND WIFE—Ante-Nuptial Settlements.— 
Where provision for intended wife in ante-nuptial 
agreement is disproportionate to the means of the hus- 
band, the burden is on the husband and those claiming 
under him to show that the wife had full knowledge of 
the nature and value of the husband's property.—Mur- 
dock v. Murdock, Lll., 76 N. E. Rep. 57. 

412. HUSBAND AND Wi1FE—Liuability for Purchases of 





Wife.—When a busband and wife are living together, in 
purchasing urticles for her own use the wife is presumed 
to be acting us agent for her busband.—Feiner v. Boyn- 
ton, N. J.,62 Atl. Rep. 420. 

113. INJONCTION—Pleading.—A petition by anowner of 
land anda timber lessee, alleging that defendant, by 
threats of violence, drove lessee’s servants away, held 
to set forth a cause of action authorizing the granting of 
an injunction.—Huxford yv. Southern Pine Co., Ga., 58 S. 
K. Rep. 44%. 

114. JUDGMENT—Lien.—The lien of a judgment exists, 
though execution be suspended by the death of the 
creditor, and may be enforced in equity without revival. 
—Laidiey v. Reynolds, W. Va., 52S. E. Rep. 405. 

115. JUDGMENT—Office Default.—An office judgment by 
default entered at rules does not become final on the 
last day of succeeding term, not having been previously 
set aside, so as to bar a defense thereafter. -Federation 
Window Glass Co. v. Cameron Glass Co., W. Va., 52S. K. 
Rep. 518 

18. JuDGMENT—What Constitutes.—A judgment of a 
court may be formally entered in a so-ealled judgment 
book, orally announced and recorded in the minutes, or 
in the form of an order signed by the presiding judge 
finally disposing of the case.—State v. Webber, Minn., 105 
N. W. Rep 490 

117. JUSTICES OF THE PEACE —Dismissal of Appeal.—A 
motion to dismiss an appeal frum a justice’s judgment 
because the notice of appeal and undertaking were not 
filed in time held no defense to an action on the bond. — 
Nolan v. Fidelity & Deposit Co., Cal., 82 Pac. Rep. 1119. 

118. LANDLORD AND TENANT—Time for Exercising Op- 
tion to Purchase.—Where a lease gave the tenant the 
option of purchasing ati s expiration, the tenant had the 
day following that on which the lease expired in which 
to make a tender.—Herman v. Winter, 8. Dak , 105 N. W. 
Rep. 457. 

119. LICENSES—Rights in Real Property.—A purchaser 
of land on which a building was erected under a parol 
license held bound to give the owner thereof a reason- 
able time in which to remove it. Shipley v. Fink, Md., 
62 Atl Rep. 360. 

120 LIFE INSURANCE—Authority of Agent to Collect 
Overdue Premium.—An insuraee agent employed to col- 
lect an overdue premium held without authority to grant 
an extension of time to pay the same.—Metropolitan 
Life Ins. Co. v. Hall, Va.,52S. EK. Rep. 345. 

121. LIFE INSURANCE—Liubility of Policy Holders to 
Creditors —The policy holders of an insurance company 
are not liable as partners to the creditors, it being a 
stock compary, and the management of its affairs being 
in the hands of directors and officers chosen by the 
stockholders.—Betts v. Connecticut Life Ins. Co., Conn., 
62 Atl Rep. 345. 

122. LIVERY STABLE KEEPERS—Liability for Destruc- 
tion of Property.—Where plaintiff leased his sleigh, and 
the servant of the lessee left it at a livery stable, and the 
keepers let out the sleigh to some one who destroyed it, 
the livery stuble keepers were liable for the loss.—Byrnes 
v. Holscher,96N Y. Supp. 89. 

128. MANDAMUS — License Board.—One applying for 
mandamus to compel a license board to reduce to writing 
the testimony taken on an application for license to sell 
liquor must show a right to have the evidence reviewed. 
—State v. McGuire, Neb , 105 N. W. Rep. 471. 

124. MASTER AND SERVANT—Safe Place to Work.—Ordi- 
nary care required of a master in farnishing a safe place 
to work means such care as reasonable and prudent men 
use under like circumstances.—Fisher’s Admr. v. Chesa- 
peake & O. Ry. Co., Va., 52S. E. Rep. 373. 

125. MASTER AND SERVANT—Wages.—Where services 
are rendered by a servant, even on request, the pre- 
sumption is that they were rendered under the contract 
of employment.—Cooper v. Brooklyn Trust Co ,96N. Y. 
Supp. 56, 

126. MECHANICS’ LIENS—Repairs by Tenant.—Where 
the subtenant under his lease makes temporary repairs 
on the property, the person making them acquires no 
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lien as against the landlord.—Scklier v. Krizer, 96 N. Y. 
Supp. 74. 

127. MINES AND MINERALS—Adverse Possession.—The 
owner of the surface when the underlying coal has been 
conveyed with the privilege of removal can acquire no 
title to the coal Ly exclusive possession of the surface, 
nor does the owner of the coal lose his right by any 
length of nonusage.—Wallace vy. Elm Grove Coal Uo., W. 
Va., 52S. E. Rep. 485. 

128. MORTGAGES — Premature Foreclosure. — Where 
mortgagee had agreed to extend mortgage for a con- 
sideration, mortgagor who had conveyed the property 
held entitled to defend an action to prematurely fore 
close.—Macaulay v Hayden, 96 N. Y. Supp. 64. 

129. MORTGAGES—Right to Foreclose.— Holder of mort- 
gage bonds conditioned to become due after six months’ 
default in payment of interest held not to waive his right 
to enforce such condition by failure to bring action for 
the interest —Arnot vy. Union Salt Co.,96 N. Y. Supp. 80. 

120. MorTGAGES—Sheriff’s Return on Foreclosure.—A 
sheriff’s return on foreclosure sale held to disclose a defi- 
ciency in favor of H, entitling the latter to the docketing 
of a judgment therefor on the filing of the return — 
Hooper v. McDade, Cal., 82 Pac. Rep 1116. 

131. MORTGAGEsS— What Constitutes.—No matter what 
is the nature of aconveyance given as security, where 
the evidence estabiishes the relationship of mortgagor 
and mortgagee, the right of the mortgagee is limited to 
a mortgage interest.—Smith v. Pfluger, Wis., 105 N. W. 
Rep. 476. 

132. MUNICIPAL CORPORATIONS—Appeal from Refusal 
to Grant Building Permit.—No appeal lies to circuit 
court from a refusal of permit to build a house by a city 
council.— Ea parte Kvans, 8. Car.,528. E Rep. 419. 

133. MUNICIPAL CORPORATIONS— Public Improvements. 
—Right of a bridge company to change, under legisla- 
tive authority, the grade of a street for an approach to a 
bridge, without compensation to abutting owners, held 
not exhausted by exercising the right as to a portion of 
the street only.—Mead v. City of Portland, U.S. S. C., 26 
Sup. Ct. Rep. 171. : 

134. MUNICIPAL CORPORATIONS—Special Tax Against 
Property of Nonresident.—Where a special tax warrant 
isissued against the property of a nonresident owner, 
demand for payment thereof need not be made by regis- 
tered ietter.—Marshall v. People, Ill., 76 N. KE. Rep. 70. 

135. MUNICIPAL CORPORATIONS—Street Improvements. 
—Property owners who had so improved their lots as to 
obviate the necessity of certain workin a subsequent 
street improvement held entitled to have the value of 
the improvement deducted from their assessments, and 
to have other assessments correspondingly increased.— 
Johnson v. City of Tacoma, Wash., 82 Pac. Rep. 1092. 

136. MUNICIPAL CORPORATIONS — Suit for Damages 
from a Nuisance.—In «a suit for damages from a nuis- 
ance, held, that on special demurrer plaintiff should 
have been required to allege when the nuisance was con- 
structed, and for what length of time it had been main 
tained —City Council of Augusta v. Marks, Ga , 52 8. KE. 
Rep. 539. 

137. NAVIGABLE WATERS—Removal of Obstructions — 
Act Cong., March 3, 1599, ch. 425. § 19, 30 Stat. 1154,doe 
not invest the secretary of war with the exclusive juris- 
diction of the removal of obstructions from navigable 
waters ; but he may exert such power, or leave it to the 
enforcement of the local authorities.—Hagan v. City of 
Richmond, Va.,52S E. Rep. 355. 

138. NEGLIGENCK—Pleading and Proof.—In a suit to 
recover for personal injuries, plaintiff must recover on 
proof of the specific acts of negligence ulleged.—An- 
gusta Ry. & Electric Co. v. Weekly, Ga., 52 S. KE. Rep. 
444. 

139. NovATION—Assent of Parties.—An agreement fora 
sufficient consideration to support it, moving from one 
to another for the benefit of a third person, is not a no- 
vation, and is enforceable without any element of a no 
vation contract.—Smith v. Pfluger, Wis , 105 N. W. Rep. 
475. 





140. NUISANCE—Limitations.—Althongh a suit for the 
creation of a nuisance may be barred by the statute of 
limitations, yeu if the nuisance be of acontinuing charac- 
ter which can and should be abated, suit may be brought 
for damages arising from its maintenance.—City Council 
of Augusta v. Marks, Ga., 52 8S. E. Rep. 539. 

141. PATENTS—Royalties.—The obligation of vendee, im 
a contract for the sale of an invention, to pay royalties: 
on all devices embodying the invention, and to push its 
sale, held not to require an account for the sale ofa new 
device accomplishing the same result, but differing 
radically in construction.—Eclipse Bicycle Co. v. Far- 
row, U. 8.8. C., 26 Sup. Ct Rep. 150. 


142, PAYMENT—Illegal Charges.—Payment under pro- 
test by executors of illegal fees to a county clerk as a 
condition to his receiving and filing an inventory and 
appraisement of the estate held involuntary, though the 
executors could have enforced such filing by mandamus. 
—Lewis v. City and County of San Francisco, Cal., 82 
Pac. Rep. 1106. 


143. PAYMENT—Medium of Payment.—United States 
currency ut the rate of exchange provided by congress 
in Act April 12, 1900, ch. 191. § 11, 31 Stat 77, 80,and not at 
the rate of $1 for each peso, must be accepted in discharge 
of the obligation of a purchaser, in 1894, of a plantation 
in Porto Rico, to be satisfied with money current in that 
province at the rateof 100 centavos for each peso.—Ser- 
ralles’ Succession v. Esbri, 0.8.8. C.,26Sup. Ct. Rep. 
176. 

144. PRINCIPAL AND AGENT—Estoppel in Pais. —One 
who, assuming to act fur another in respect to bis prop- 
erty, performs an act detrimental to himself and bene- 
ficial to such other person, held estopped to deny that 
in performing such service he acted for such other per- 
son.—Siers v. Wiseman, W. Va., 528. E. Rep 460. 


145. PRINCIPAL AND SURETY—Diligence in Preserving 
Securities.—On an issue as to whether a judgment 
creditor purchasing at execution sale had exercised due 
diligence in preserving the security acquired by the 
sale, so as to hold the debtor surety, held thatthe ques- 
tion was one for the jury.—Magney v. Roberts, Iowa, 105 
N. W. Rep. 430. 

146. PRINCIPAL AND SURETY—Laches.— Personal repre- 
sentatives and legatees of a surety on certain bond held 
not entitled to assert the defense of laches against the 
enforcement of liability on such bond.—Turk v. Ritchie, 
Va., 52S. EK. Rep. 339. 

147. PROCESS—Service.—A return of service of process 
which shows that it was served by posting at the usual 
place of abode of the defendant held insufticient.—John- 
son v. Ludwick, W. Va., 528. E. Rep. 489. 


148. PCBLIC LANDS—Improvements Made by Trepass- 
ers.—Value of improvements made on public lands jm 
Alaska by a trespasser cannot be recovered from the: 
United States on the selection of the land in question, 
under Act March 3, 1891, ch. 561, for a fish culture station. 
—Russian American Packing Co. v. United States, U. 8. 
S. C., 26 Sup. Ct. Rep. 157. 

149. PUBLIC LANDS—Railroad Land Grants.—No inter - 
est in lands within the indemnity limits of the land grant 
to the Northern Pacific Railroad Company, made by Act 
July 2, 1864, ch. 217, 13 Stat. 365, held acquired by that 
company by filing its list of selections tosupply defi- 
ciencies,—Sjoli v. Dreschel, U. 8. 8. C., 26 Sup. Ct. Rep. 
154. 


150, PROHIBITION—When Granted.—The writof prohi- 
bition is granted only when the proceedings of the in- 
ferior tribunal are without or are in excess of its juris- 
diction.—Dakan v. Superior Court of Santa Cruz County, 
Cal., 82 Pac. Rep. 1129. 

151. QUIETING TITLE—Ejectment.—Where a patent or 
deed includes within its boundaries lands excepted by 
the grant or deed, plaintiff in equity, suing to remove 
cloud, must show that the land he claims is not the land 
so excepted.—Logan’s Heirs v. Ward, W. Va., 52 8. E. 
Rep. 3898. 

152. RAILROADS—Crossing Private Lands.—In manda 
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mus to compel railroad to construct private crossing, 
where defendant claimed that bridge in highway which 
it had constructed complied with Code, § 2022, the fact 
that the cost of an overhead crossing would greatly ex- 
ceed the benefits to be derived by plaintiff held not a de- 
fense.—Herrstrom v. Newton & N. W. R. Co., Iowa, 105 
N. W. Rep. 436. 

153. RAILROADS—Injury to Person on Track.—Where 
trainmen see a person on the track they must give the 
alarm signal at such distance before reaching him as 
will enable him to hear it and get off the track.—Kelley 
v. Ohio River R. Co., W. Va., 52S. E. Kep. 520. 

154. RAILROADS—Operation of Trains.—Railroad ope- 
rating train on tracks of steamship company held not 
bound to give a truckman on steamship company?s pier 
notice of the approach of a train.—Wieber v. New York 
Cent. &H. R. R. Co., $6 N. Y. Supp. 28. 

155. RECEIVERS—Actions by Discretion of Court.—A 
court is not bound, as a matter of course, to direct a re- 
ceiver to sue On « note or account stated on the books.— 
Sterling Electric Co. v. Augusta Telephone & Electric 
Co., Gu., 52 8. E. Rep. 541. 

155. REMOVAL OF CAUSES—Separable Controversy.—An 
action to recover for wrongful death, where plaintiff has 
exercised his right to proceed against a railroad com- 
pany and its employee, cannot be converted into a sepa- 
rable controversy for purposes of removal to a federal 
court.—Cincinnati, N.O. & T. P. Ry. Co. v. Bohon, U. 8. 
8. C., 26 Sup. Ct. Rep. 166. 

157. SALES—Warranties.—Statement in letter offering 
to sell and install certain grates and blowers held not a 
warranty that the operation of the buyer’s plant will not 
be delayed after the apparatns was installed.—Beggs v. 
James Hanley Brewing Co., R. 1., 62 Atl. Rep. 373. 

158. SHirPING—Injury to Cargo.—A vessel owner who 
receives goods in good condition as evidenced by the 
bill of lading and delivers them damaged has the burden 
of proof to establish that the damage arose from an ac- 
cepted risk.—The Presque Isle, U.S. D. C., W. D.N.Y., 
140 Fed. Rep. 202. 

159. SPECIFIC PERFORMANCE—Time for Tender. — In 
an option contract for the sale of land, time is of the es- 
sence, and a tender or offer of payment must be mude 
within the time specified by the party seeking to enforce 
the option.—Herman v. Winter,S Dak.,105 N. W. Rep. 
457. 

160. STATUTES —Penal Clause.—A penal clause in a gen- 
eral statute, embracing a given subject, which simply 
provides for the punishment of the violation of the pro- 
visions of such act, is not the intermixing in such actof 
things which have no proper relation to each other.— 
State v. Twining, N. J., 62 Ati. Rep. 402. 

161. STREET RAILROADS—Dnuty to Protect Passenger.— 
A passenger On a street Car may presume that ull neces- 
Sary precautions for his safe transportation have been 
and will be taken —Union Traction Co. v. Sullivan, Ind., 
76 N. E. Rep. 116. 

162. STREET RAILROADS — Forfeiture of Rights. —A 
street railway license ina street may be forfeited for 
failure to lay planks of prescribed dimensions along the 
rails if the ordinance gives the right to forfeit therefor. 
—Wheeling &E.G.R. Co. v. Town of Triadelphia, W. 
Va., 52S. E. Rep. 499. 

163. SUBMISSION OF CONTROVERSY — Agreed Case. — 
Where questions were decided on appeal on the assump- 
tion that the facts were found and not agreed, the only 
remedy of the defeated party was by an applicatiou to 
the superior court for a trial of the question of fact.— 
Dame v. Woods, N. H., 62 Atl. Rep. 379. 

164. TAXATION—Payment of Taxes by Volunteer.—Pay- 
mentof taxes on land by one who has no color or claim 
of right to do so on his own behalf inures to the benetit 
of the owner.—Siers v. Wisemapv, W. Va., 52 S. E. Rep. 
460. 

165. TAXATION —Return of Sales.—The word “do,” used 
as an abbreviation for ditto, in a return of sales of land 
sold for taxes, to designate the purchaser, will do so if 
the name of the purchaser appears in the same column 





and immediately above such word.—Duerr v. Snodgrass, 
W. Va.,52 8. E. Rep. 581. 

166. TAXATION—Tax Sales.— Where the person to whom 
land sold for taxes was assessed died before the notice 
of expiration of the period of redemption was attempt- 
ed to be served, the case should be treated as though the 
land had been assessed to an unknown owner, and no 
publication of notice was required. — Nugent v. Cook, 
Iowa, 105 N. W. Rep. 421. 

167. TAXATION—Transfer Tax.—Transfer of remainder 
in realty in New Jersey under power of appointment in 
will held not subject to transfer tax.—/n re Hull’s Es’ «te, 
96N. Y. Supp. 93. 

168. TENANCY IN COMMUN—Ad verse Possession. — The 
law will not presume a grant of his undivided share 
from one joint tenant to another from silent possession 
by one for a long time. —Lovan’s Heirs v. Ward, W. Va., 
528. E. Rep. 498 

169. TENANCY IN COMMON—A(dvVerse Possession. -— One 
tenant incommon may assert an adverse title against 
hisco-tenant if his holding is adverse and to the exclu- 
sion of such co-tenant.—Tarplee v. Sonn, 96 N.Y. Supp. 
6. 

170. TENANCY—Oil Lease by Co Tenant.—Where aco- 
tenant executes an %il lease purporting to cover the 
whole of the property. subject to a royalty, it is proper 
to require the lessor and lessee jointly to make repara- 
tion to the injured co-tenant of the proceeds of the oil.— 
McNeely v. South Penn Oil Co., W. Va., 52S. E. Rep. 480, 

171. TRIAL—Right to Open and Close —Where, in pro- 
ceedings by a county to condemn land tor the widening 
of a highway, the ownership of the land was not in is- 
sue, but was expressly admitted, defendant had no right 
to cpen and close the argument.—Mendocino County v. 
Peters, Cul., 82 Pac. Rep. 1122. 

172. TRESPASS—Recovery Against Part of Defendants. 
—In a suit against several persons as trespassers, some 
of the defendants may be found to be trespassers, and 
a recovery may be had against them, while some may be 
found not to be trespassers, and a verdict rendered in 
their favor.—Ivey v. Cowart, Ga., 52 8S. K. Rep. 436. 


173. UNITED STATES — Principal and Surety. — Labor 
and materials used on public works, whether furnished 
to the contractor or subcontractor, held within the obli- 
gation of a surety company under bond executed under 
Act Aug. 13, 1894, ch. 280, conditioned for prompt pay- 
ment by contractor for labor and materials.—United 
States v. American Surety Co., U. 8S. 8. C., 26 Sup. Ct. 
Rep. 168. 


174. VENDOK AND PURCHASER — Damages for Over- 
charge.— Where a purchaser in a contract for the saleof 
land pays more than the amount due, he may, on a 
breach of the contract by the vendor, recover the excess, 
with interest, in addition to damages for the breach.— 
Kean v. Landrum,S Car, 528. E. Rep. 421. 

175. VENDOR AND PURCHASER — Tender in Action for 
Breach of Cuntract.—A purchaser, suing for breach of 
contract toconvey on the vendor’s repudiation of the 
contract, held not required to tender payment according 
to the cuntract.—Kuhlman v. Wieben, Iowa, 105 N. W. 
Rep. 445. 

116. WITNESSES—Competency .—Certuin testimony held 
within and other testimony held not within Code Viv. 
Proc. § 829, prohibiting the examination of a party as a 
witness in his own behalf to transactions with a deceasea 
person.—IJn re Knibbs’ Estate, 96 N. Y. Supp. 40. 


177. WITNESSES—Privileged Communications.—Testi- 


mony of a physician as to the condition of plaintiff’s. 


mother when she executed a bill of sale of property, for 
which notes in question were given, held properly ad- 
mitted on the waiver of professional secrecy by plaintiff 
us executrix.—Twaddell v. Weidler,96 N. Y. Supp. 90. 
178. WITNESSES—Transaction with Deceased Persons. 
—On acluim against decedent’s estate, claimant held in- 
competent to testify to certain payments made thereon 
by deceased in her lifetime to avoid the defense of limi- 
tations.—Pierce v. Stitt, Wis., 105 N. W. Rep. 479. 
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